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Sample Document

First Security Deed
This sample document has been prepared by King & Wood Mallesons at the request of, and in consultation with, the Office of Social Impact Investment and its advisers. It forms part of a suite of sample transaction documents that have been developed by the Office of Social Impact Investment for use in connection with a social benefit bond (SBB) arrangement involving private investors in the Australian wholesale capital market.
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Instructions for use

This sample document includes provisions that are intended to apply for a “Secured Transaction”, being an SBB arrangement involving a funding model which will require that the NSW Government takes security, or commercially agreed terms for bonds which provide for security to be given, over particular assets. 
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	Organisation
	Name
	[insert legal name]

	
	[Capacity]
	[include if applicable – for example, where the Organisation is a special purpose trust, and the trustee is acting in that capacity (and not in its personal capacity) – otherwise delete this item]

	
	ABN
	[insert ABN]

	
	Address
	[insert business address]

	
	Fax
	[insert fax number (including area code)]
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	[insert email address (if applicable)] 

	
	Attention
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	Department
	Name
	[Relevant Minister (Portfolio) and Department]

	
	ABN
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	Address
	[insert address]

	
	Fax
	[insert fax number (including area code)]

	
	Telephone
	[insert telephone number (including area code)]

	
	Email
	[insert email address (if applicable)] 

	
	Attention
	[insert contact]

	Governing law 
	New South Wales, Australia

	Date of deed
	[insert date] 


[
] General terms

1 Definitions and interpretation

1.1 Definitions

These meanings apply unless the contrary intention appears:

Account Bank means the Australian financial institution at which the Project Account is opened. The Account Bank is initially [insert financial institution].
Assets means all the Organisation’s assets, rights, property and undertaking:
(a)
of whatever kind and wherever situated; and
(b)
whether present or future.
Attorney means each attorney appointed by the Organisation under clause 11 (“Power of attorney”).

[
] Authorised Officer means:
(a) if the party is a company, a director or company secretary of that company, or an officer or employee of that company whose title contains the word “treasurer”, “director”, “chief”, “head”, “president”, “manager” or “counsel” or a person performing the functions of any of them; or

(b) any person nominated by that party as an Authorised Officer of that party for the purposes of this document.

Bond Security Trustee means [insert name and ABN].

Bond Transaction Documents means the “Bond Transaction Documents” as defined in the Priority and Co-ordination Deed.
Business Day means a day (not being a Saturday, Sunday or public holiday in that place) on which banks are open for general banking business in Sydney.

[
] Collateral means all Assets which the Organisation acquires or to which the Organisation becomes entitled on or after the date of this document excluding:
(a) any Assets which are located or taken to be located in New South Wales on the date of first execution of this document;
(b) any land in New South Wales (other than a security interest) acquired within 12 months of the date of first execution of this document;
(c) any property in existence and identified under an arrangement in place when this document was first executed.
Control Event means:

(d) in respect of any Collateral that is, or would have been, a Revolving Asset:

(i) the Organisation breaches, or attempts to breach clause 3.1 (“Restricted dealings”) in respect of the Collateral or takes any step which would result in it doing so; or

(ii) a person takes a step (including signing a notice or direction)  which may result in Taxes, or an amount owing to an authority, ranking ahead of this security; or

(iii) distress is levied or a judgment, order or Encumbrance is enforced or a creditor takes any step to levy distress or enforce a judgment, order or Encumbrance, over the Collateral; or

(iv) the Department gives a notice to the Organisation that the Collateral is not a Revolving Asset.  (However, the Department may only give a notice if the Department reasonably considers that it is necessary to do so to protect its rights under this document or if an Event of Default is continuing); or

(e) in respect of all Collateral that is or would have been a Revolving Asset: 

(i) a voluntary administrator, liquidator or provisional liquidator is appointed in respect of the Organisation or the winding up of the Organisation begins; or

(ii) a Receiver or Controller is appointed to any of the Organisation’s property; or

(iii) something having a substantially similar effect to paragraph (b)(i) or (b)(ii) happens under any law. 
Controller has the meaning it has in the Corporations Act.

Corporations Act means the Corporations Act 2001 (Cth).

Costs includes costs, charges and expenses, including those incurred in connection with advisers.
Department has the meaning given in the Details.
Department Signatory means a person nominated by the Department as a signatory to the Project Account.

Details means the section of this document headed “Details”.

Encumbrance means any:

(a) security interest as defined in section 12(1) or section 12(2) of the PPSA; or 

(b) security for the payment of money or performance of obligations, including a mortgage, charge, lien, pledge, trust, power or title retention or flawed deposit arrangement; or

(c) right, interest or arrangement which has the effect of giving another person a preference, priority or advantage over creditors including any right of set-off; or

(d) right that a person (other than the owner) has to remove something from land (known as a profit à prendre), easement, public right of way, restrictive or positive covenant, lease, or licence to use or occupy; or

(e) third party right or interest or any right arising as a consequence of the enforcement of a judgment,

or any agreement to create any of them or allow them to exist.

Event of Default means an event or circumstance so described in clause 6.1 (“Events of Default”).
GST and GST Law have the meanings they have in the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Implementation Deed means the deed entitled “Implementation Deed of Agreement for Social Benefit Bonds Transaction” [to be] entered into by the Organisation and the Department on [or about] [insert date].
A person is Insolvent if: 

(a) it is (or states that it is) an insolvent under administration or insolvent (each as defined in the Corporations Act); or 

(b) it is in liquidation, in provisional liquidation, under administration or wound up or has had a Controller appointed to its property; or

(c) it is subject to any arrangement, assignment, moratorium or composition, protected from creditors under any statute, or dissolved (in each case, other than to carry out a reconstruction or amalgamation while solvent on terms approved by the Department); or 

(d) an application or order has been made (and, in the case of an application, it is not stayed, withdrawn or dismissed within 30 days), resolution passed, proposal put forward, or any other action taken, in each case in connection with that person, which is preparatory to or could result in any of (a), (b) or (c) above; or 

(e) it is taken (under section 459F(1) of the Corporations Act) to have failed to comply with a statutory demand; or

(f) it is the subject of an event described in section 459C(2)(b) or section 585 of the Corporations Act (or it makes a statement from which the Department reasonably deduces it is so subject); or

(g) it is otherwise unable to pay its debts when they fall due; or 

(h) something having a substantially similar effect to (a) to (g) happens in connection with that person under the law of any jurisdiction.
Material Adverse Effect means a material adverse effect on:

(a) the ability of the Organisation to comply with its obligations under this document or the Implementation Deed; or

(b) the rights and remedies of the Department under this document or the Implementation Deed; or

(c) the effectiveness or priority of this document or the value of the Collateral; or

(d) the validity or enforceability of this document or the Implementation Deed.

Organisation means the person so described in the Details.
Permitted Encumbrance means: 
(a) the Second Security Deed; 

(b) any security interest which arises from or under the Bond Transaction Documents; and

(c) any security interest consented to by the Department.  
PPSA means the Personal Property Securities Act 2009 (Cth) and includes any regulations made at any time under that Act.
Priority and Co-ordination Deed means the document entitled “Priority and Co-ordination Deed (NSW Social Benefit Bonds)” entered into or to be entered into between the Department, the Bond Security Trustee and the Organisation in connection with regulating the priorities between this document and the Second Security Deed.

Project means the social outcomes project detailed in, and to be undertaken pursuant to, the Implementation Deed.

Project Account means the account opened with the Account Bank in the name of the Organisation and designated as the account for the Project.
Receiver includes a receiver or receiver and manager.

Related Entity has the meaning it has in the Corporations Act.

Revolving Asset means any Collateral which is:
(a) a negotiable instrument; or
(b) money (including money withdrawn or transferred to a third party from an account of the Organisation with a bank or other financial institution),  

and in relation to which no Control Event has occurred, subject to clause 3.4 (“Conversion to Revolving Assets”).
Second Security Deed means the document entitled “Second Security Deed (NSW Social Benefit Bonds)” entered into or to be entered into on or around the date of this document between Organisation and the Bond Security Trustee.

Secured Money means all money which:

at any time;

for any reason or circumstance in connection with the Implementation Deed (including any transactions in connection with them);

whether under law or otherwise (including liquidated or unliquidated damages for default or breach of any obligation); and

whether or not of a type within the contemplation of the parties at the date of this document:

(a) the Organisation is or may become actually or contingently liable to pay to the Department; or
(b) the Department has advanced or paid on the Organisation’s behalf or at the Organisation’s express or implied request; or

(c) the Department is liable to pay by reason of any act or omission on the Organisation’s part, or that the Department has paid or advanced in protecting or maintaining the Collateral or any security interest in this document following an act or omission on the Organisation’s part; or

(d) the Organisation would have been liable to pay the Department but the amount remains unpaid by reason of the Organisation being Insolvent.

This definition applies:

(i) irrespective of the capacity in which the Organisation or the Department became entitled to, or liable in respect of, the amount concerned;

(ii) whether the Organisation or the Department is liable as principal debtor, as surety, or otherwise;

(iii) whether the Organisation is liable alone, or together with another person;

(iv) even if the Organisation owes an amount or obligation to the Department because it was assigned to the Department, whether or not:

(A)
the assignment was before, at the same time as, or after the date of this document; or

(B)
the Organisation consented to or was aware of the assignment; or

(C)
the assigned obligation was secured before the assignment;

(v) even if this document was assigned to the Department, whether or not:

(A)
the Organisation consented to or was aware of the assignment; or

(B)
any of the Secured Money was previously unsecured; or

(vi) whether or not the Organisation has any right of indemnity from the Assets.

Services has the meaning given in the Implementation Deed.

Subcontractor has the meaning given in the Implementation Deed.
Taxes means taxes, levies, imposts, charges and duties (including stamp and transaction duties) imposed by any authority together with any related interest, penalties, fines and expenses in connection with them, except if imposed on, or calculated having regard to, the overall net income of the Department.

Wilful Default means, in respect of the Organisation, any intentional failure to comply with or intentional breach by the Organisation of any of its obligations under this document or the Implementation Deed, other than a failure or breach:

(a) which arose as a result of a breach by the Department, any Subcontractor or any other person to fulfil its obligations relating to the Services or under this document or by any other act or omission of the Department, any Subcontractor or any other person;

(b) which is in accordance with a lawful court order or direction or required by law; or

(c) which is in accordance with an instruction or direction given to it by any person (including the Department) in circumstances where that person is entitled to do so by this document, the Implementation Deed or at law.
[Option 2 Provisions (SPE Issuer Transactions). Where a special purpose entity is included in the transaction structure: 
(1) The definition of “Assets” is to be replaced in full by the following:
Assets means, in relation to the Trust, all the Organisation’s rights, property and undertaking which are the subject of the Trust:
(a) of whatever kind and wherever situated; and
(b) whether present or future.

(2) If used in clause 19 (“Indemnity and limitation of liability”), the following definitions are for inclusion with the above (in alphabetical order) and modification as appropriate
Services Subcontract means the “Services Subcontract for Social Benefit Bond Transaction” dated [insert date] between the Organisation and the Services Subcontractor.
Services Subcontractor means [insert legal name and ABN], in its capacity as the “Services Subcontractor” under the Services Subcontract.
(3) Where the special purpose entity is a trust, the following definitions are for inclusion with the above (in alphabetical order) and modification as appropriate:
Trust means the trust created under the Trust Deed.

Trust Deed means the document entitled “Charitable Trust Deed (NSW Social Benefit Bonds)” dated [insert date] executed by (among others) the Organisation. 

(4) Where the special purpose entity is managed by a third-party (in the case of a trust, a person other than the trustee), the following definition is for inclusion with the above (in alphabetical order) and modification as appropriate:
Manager means the manager of the Organisation, initially [insert name and ABN].
End of Option 2 Provisions (delete if transaction structure does not involve a special purpose entity).]
1.2 General interpretation

Headings are for convenience only and do not affect interpretation.  Unless the contrary intention appears in this document, the following applies:

(a) the singular includes the plural and vice versa;

(b) a reference to a document or an agreement (including this document) includes the document or agreement as varied, novated, supplemented, extended, replaced or restated;

(c) the meaning of general words is not limited by specific examples introduced by “including”, “for example” or “such as” or similar expressions;

(d) a reference to a particular person includes the person’s executors, administrators, successors, substitutes (including persons taking by novation) and assigns;

(e) the word “person” includes an individual, a body corporate, a partnership, a joint venture, an unincorporated association and an authority or any other entity or organisation;

(f) a reference to a time of day is a reference to Sydney time;

(g) a reference to “dollars”, “$” or “A$” is a reference to the currency of Australia;

(h) a reference to the word “law” includes common law, principles of equity and legislation (including regulations);

(i) a reference to any legislation includes regulations under it and any consolidations, amendments, re-enactments or replacements of any of them;

(j) a reference to the word "regulations" includes instruments of a legislative character under legislation (such as regulations, rules, by-laws, ordinances and proclamations);
(k) an agreement, representation or warranty in favour of 2 or more persons is for the benefit of them jointly and each of them individually;

(l) a reference to a group of persons is a reference to any 2 or more of them jointly and to each of them individually;

(m) a reference to any thing (including an amount) is a reference to the whole and each part of it;

(n) a reference to accounting standards is a reference to accounting standards, principles and practices generally accepted in the relevant place, consistently applied;
(o) a reference to an accounting term in an accounting context is a reference to that term as it is used in relevant accounting standards;

(p) a reference to “property” or “asset” includes any present or future, real or personal, tangible or intangible property, asset or undertaking and any right, interest or benefit under or arising from it;

(q) an Event of Default is “continuing” if it has occurred and has not been waived in writing by, or remedied to the satisfaction of, the Department;

(r) a reference to “control” includes control as defined in the PPSA;

(s) a reference to “possession” includes possession as defined in the PPSA; and
(t) a reference to “this security” means the security interests created by this document.  
1.3 Variations and replacement of Implementation Deed
The Organisation acknowledges that, subject to the provisions of the Priority and Co-ordination Deed, the Implementation Deed may be varied or replaced from time to time.

The Organisation confirms that the Secured Money includes any amount payable under the Implementation Deed as varied or replaced as permitted under the Priority and Co-ordination Deed.  The Organisation confirms that this applies regardless of:

(a) how the Implementation Deed is varied or replaced; and 

(b) the reasons for the variation or replacement; and

(c) whether the Secured Money decreases or increases or the Implementation Deed is otherwise more onerous as a result of the variation or replacement,

subject only to the terms of the Priority and Co-ordination Deed.
[Option 2 Provisions (SPE Issuer Transactions). 
(1) Where the Organisation is a special purpose entity that is a trust, insert:

1.4 Capacity – Organisation
In this document, except where expressly provided to the contrary, a reference to: 

(a) the Organisation is a reference to the Bond Security Trustee in its capacity as trustee of the Trust, and in no other capacity; and

(b) the undertaking, assets, business, money or any other thing of or in relation to the Organisation is a reference to such undertaking, assets, business, money or other thing of or in relation to the Organisation only in its capacity as trustee of the Trust only, and in no other capacity.

(2) Where the special purpose entity is managed by a third-party (in the case of a trust, a person other than the trustee), insert:

1.5 Organisation may act through Manager

(a) The Organisation may comply with its obligations under this document by arranging for the Manager to comply with them on its behalf.
(b) If a Manager acts for the Organisation:

(i) the Organisation must promptly notify the Department of the appointment of the Manager; and

(ii) the Department is entitled, at all times for the duration of that appointment, to treat the Manager as the primary contact in relation to all matters in relation to this document and the transactions contemplated by it, and any communication by or from the Manager relating to such matters may be relied on by the Department as a communication made on behalf of the Organisation and is binding on the Organisation.

End Option 2 Provisions (delete if transaction structure does not involve a special purpose entity).]
2 Security

2.1 Security interest

(a) The Organisation grants a security interest in the Collateral to the Department for the purpose of securing payment of the Secured Money.

(b) This security interest is a transfer by way of security of Collateral consisting of accounts and chattel paper (each as defined in the PPSA) which are not, or cease to be, Revolving Assets.
To the extent any Collateral is not transferred in the manner prescribed in the previous sentence, this security interest is a charge.  If for any reason it is necessary to determine the nature of this charge, it is a floating charge over Revolving Assets and a fixed charge over all other Collateral.

2.2 Consideration

The Organisation acknowledges granting this security and incurring obligations and giving rights under this document for valuable consideration.
2.3 Secured Money

The Organisation agrees to pay the Secured Money in accordance with the terms of the Implementation Deed.  

3 Dealings with Collateral
3.1 Restricted dealings

Unless the Organisation is expressly permitted to do so under clause 3.2 (“Permitted dealings”) or the Department consents, the Organisation may not, and may not agree, attempt or take any step to, do any of the following:

(a) create or consent to another Encumbrance over the Collateral, other than any Permitted Encumbrance; or

(b) assign or otherwise deal in any way with this charge or any interest in it, or allow any interest in it to arise or be varied.

3.2 Permitted dealings

The Organisation may do any of the following in the ordinary course of the Organisation’s ordinary business unless it is prohibited from doing so by another provision in this document or the Implementation Deed:

(a) create or allow another interest in, or dispose or part with possession of, any Collateral which is a Revolving Asset; or

(b) withdraw or transfer money from an account with a bank or other financial institution.

3.3 Revolving Assets

If a Control Event occurs in respect of any Collateral then automatically:

(a) that Collateral is not (and immediately ceases to be) a Revolving Asset; and

(b) any floating charge over that Collateral immediately operates as a fixed charge; and

(c) if the Collateral is accounts or chattel paper (each as defined in the PPSA), it is transferred to the Department by way of security; and 
(d) the Organisation may no longer deal with the Collateral under clause 3.2 (“Permitted dealings”).

3.4 Conversion to Revolving Assets

If any Collateral is not, or ceases to be, a Revolving Asset, and becomes subject to a fixed charge or transfer under this clause 3, the Department may give the Organisation a notice stating that, from a date specified in the notice, the Collateral specified in the notice is a Revolving Asset, or becomes subject to a floating charge or is transferred back to the Organisation.  This may occur any number of times.
3.5 Where the law allows for creation of Encumbrance without consent

If a law entitles the Organisation to create another Encumbrance over the Collateral without the consent of the Department and that law cannot be excluded, this clause 3 does not operate to require the Organisation to obtain the Department’s consent before creating that other Encumbrance.  However:

(a) if the Organisation intends to create another Encumbrance, it agrees to notify the Department at least 7 days before it proposes to do so; and

(b) if the Department requests an agreement under clause 4.1 (“Priority agreement”) and the Organisation has not complied with that request by the time the Encumbrance is created, financial accommodation need not be made available under the Implementation Deed.
This is without prejudice to any other rights the Department may have under the Implementation Deed.
4 Other Encumbrances

4.1 Priority agreement

If the Department asks, the Organisation agrees to obtain an agreement acceptable to the Department regulating priority between this security and any other Encumbrance over the Collateral.

4.2 Amount secured by other Encumbrance

The Organisation agrees to ensure that the amount secured under any other Encumbrance (other than any Permitted Encumbrance) over the Collateral is not increased without the Department’s consent.

4.3 Obligations under other Encumbrance

The Organisation agrees to comply with all obligations under any other Encumbrance over the Collateral.

4.4 Department may rely on third party certificates

The Department may rely on a certificate from any other person with an Encumbrance over the Collateral as to the amount that is owed to that other person.
5 Application of payments

5.1 Application of money

The Department must apply money it receives under this document towards paying the Secured Money in accordance with the Implementation Deed and the Priority and Co-ordination Deed unless the Department is obliged to pay the money to anyone with a prior claim.  However, if money received represents proceeds of an insurance claim, the Department may use it to reinstate the Collateral or carry out work on it.
5.2 Order of payment

Subject to the terms of the Priority and Co-ordination Deed, the Department may use money received under this document towards paying any part of the Secured Money the Department chooses, including by paying a later instalment before an earlier instalment.  

5.3 Suspense account

The Department may place in a suspense account any payment it receives from the Organisation for as long as it considers prudent and need not apply it towards satisfying the Secured Money.

5.4 Remaining money

The Department agrees to pay any money remaining after the Secured Money is paid to the Bond Security Trustee.  In doing so, it does not incur any liability to the Organisation.  

5.5 Credit from date of receipt

The Organisation is only credited with money from the date the Department or the person to whom it has directed payment actually receives it (including, where the Department has appointed a Receiver, the date the Receiver pays money to the Department or the person to whom it has directed payment).
6 Default

6.1 Events of Default

Each of the following is an Event of Default: 
(a) the Department is entitled to terminate the Implementation Deed under clause [26.1 (“Termination by Department for Cause and on Other Grounds – For Cause”)] thereof; 
(b) the Implementation Deed is terminated for any reason in accordance with its terms and any amounts owing to the Department at the time of, or in respect of, that termination have not been duly paid on or by the relevant due date for payment; and
(c) an event of default occurs under the Second Security Deed.

6.2 Ensure no default

The Organisation agrees to ensure that no Event of Default occurs.  
The Organisation is not liable in damages for breach of this clause 6.2 and such breach will not of itself constitute fraud, negligence or Wilful Default of the Organisation.
6.3 Department’s powers on default

If an Event of Default occurs, the Department may do one or more of the following in addition to anything else the law allows the Department to do as a secured party:
(a) subject to clause 19 (“Indemnity and limitation of liability”), sue the Organisation for the Secured Money;

(b) appoint one or more Receivers to all or any part of the Collateral or its income;

(c) do anything that a Receiver could do under clause 8.5 (“Receiver’s powers”).

6.4 Order of enforcement

The Department may enforce this security before it enforces other rights or remedies: 

(a) against any other person; or

(b) under another document, such as another Encumbrance.
If the Department has more than one Encumbrance, it may enforce them in any order it chooses.
7 Exclusion of time periods

7.1 No notice required unless mandatory

Before exercising a right under this document or conferred by law (including a right to sell), neither the Department nor any Receiver need give the Organisation any notice or allow a lapse of time, that is required by law unless the notice, demand or lapse of time cannot be excluded.

7.2 Mandatory notice period

If the law requires that a period of notice must be given or a lapse of time must occur or be permitted before a right under this document or conferred by law may be exercised, then:

(a) when a period of notice or lapse of time is mandatory, that period of notice must be given or that lapse of time must occur or be permitted by the Department; or

(b) when the law provides that a period of notice or lapse of time may be stipulated or fixed by this document, then one day is stipulated and fixed as that period of notice or lapse of time including, if applicable, as the period of notice or lapse of time during which:

(i) an Event of Default must continue before a notice is given or requirement otherwise made for payment of the Secured Money or the observance of other obligations under this document; and

(ii) a notice or request for payment of the Secured Money or the observance of other obligations under this document must remain not complied with before the Department or a Receiver may exercise rights.
8 Receivers

8.1 Other rights to appoint

In addition to its powers under clause 6.3 (“Department’s powers on default”), the Department may appoint a Receiver:

(a) if the Organisation requests it to do so; and

(b) to any Collateral in relation to which a Control Event has occurred under paragraph (a)(ii) of the definition of Control Event.

8.2 Terms of appointment of Receiver

In exercising its power to appoint a Receiver, the Department may:

(a) appoint a Receiver to all or any part of the Collateral or its income; and
(b) set a Receiver’s remuneration at any figure the Department determines appropriate; and 
(c) remove a Receiver and appoint a new or additional Receiver.

8.3 More than one Receiver

If the Department appoints more than one Receiver, the Department may specify whether they may act individually or jointly.

8.4 Receiver is Organisation’s agent

Any Receiver appointed under this document is the Organisation’s agent unless the Department notifies the Organisation that the Receiver is to act as the Department’s agent. The Organisation is solely responsible for anything done, or not done, by a Receiver and for the Receiver’s remuneration and Costs.

8.5 Receiver’s powers

Unless the terms of appointment restrict a Receiver’s powers, the Receiver may do one or more of the following with the Collateral to which it is appointed:

(a) sell, transfer or otherwise dispose of the Collateral or any interest in it; and
(b) lease or licence the Collateral or any interest in it, or deal with any existing lease or licence (including allowing a surrender or variation); and
(c) take or give up possession of the Collateral as often as it chooses; and
(d) sever, remove and sell fixtures attached to the Collateral; and
(e) do anything else the law allows an owner or a Receiver of the Collateral to do.

9 Disposal of the Collateral is final

The Organisation agrees that if the Department or a Receiver sells, transfers or otherwise disposes of the Collateral:
(a) the Organisation will not challenge the acquirer’s right to acquire the Collateral (including on the ground that the Department or the Receiver was not entitled to dispose of the Collateral or that the Organisation did not receive notice of the intended disposal) and the Organisation will not seek to reclaim that property; and

(b) the person who acquires the Collateral need not check whether the Department or the Receiver has the right to dispose of the Collateral or whether the Department or the Receiver exercises that right properly.

10 Project Account

10.1 Opening of Project Account

The Organisation agrees:
(a) promptly after execution of this document to open the Project Account, if it has not already been opened; and
(b) until there is no longer any Secured Money outstanding or owing (including contingently owing), the signatories to the Project Account are to comprise the Department Signatories, and the persons nominated by the Organisation (which may include the Organisation).  Subject to clause 10.2 (“Operation of Project Account”) and clause 10.3 (“Notice to Account Bank after an Event of Default”), the Project Account may be operated by two signatories nominated by the Organisation only, without any requirement for signature by a Department Signatory.  The Department agrees that each Department Signatory will be removed when there is no longer any Secured Money outstanding or owing (including contingently owing).
10.2 Operation of Project Account

Until there is no longer any Secured Money outstanding or owing (including contingently owing), the Organisation agrees that:

(a) at any time a Control Event is continuing, the Project Account may only be operated by two signatories, being:

(i) if no Event of Default has occurred, a signatory nominated by the Organisation together with a Department Signatory; or
(ii) if an Event of Default has occurred, two Department Signatories only, without any requirement for signature by, or for, the Organisation; and
(b) if an Event of Default occurs, the Department may notify the Organisation that the Organisation is prohibited from making any withdrawals from the Project Account.
10.3 Notice to Account Bank after an Event of Default

Until there is no longer any Secured Money outstanding or owing (including contingently owing), if an Event of Default has occurred, the Department may give notice to the Account Bank that the Project Account may be operated by the signature only of two Department Signatories without any requirement for a signature by, or for, the Organisation.  If this notice is given, the Organisation agrees that the Account Bank:

(a) need not enquire whether the Department is in fact entitled to give such a notice; and

(b) is directed by the Organisation to act in accordance with the notice without reference to the Organisation.

The Organisation acknowledges that any direction given under this clause 10.3 cannot be revoked or varied by the Organisation except with the consent of the Department.

10.4 Collection of book and other debts after an Event of Default
Until there is no longer any Secured Money outstanding or owing (including contingently owing), if an Event of Default has occurred or if a Control Event is continuing, the Department may notify the Organisation that the Organisation is prohibited from collecting the Organisation’s book and other debts which are Collateral and the Department intends to collect the Organisation’s book and other debts which are Collateral.

If the Department gives notice under this clause 10.4, then the Organisation agrees to:

(a) the Department collecting the Collateral which is book and other debts and notifying debtors of the Department’s interest in such book and other debts; and

(b) the Department preparing and dispatching invoices in connection with the Collateral which is book and other debts, whether or not an invoice has been prepared previously or dispatched in respect of such book or other debt; and

(c) use its best endeavours to assist the Department to collect the Collateral which is book and other debts.

11 Power of attorney

11.1 Appointment

The Organisation irrevocably appoints the Department, each Authorised Officer of the Department, and each Receiver individually as the Organisation’s attorney and agrees to ratify anything an Attorney does under clause 11.2 (“Powers”).

11.2 Powers

If an Event of Default is continuing, or the Department reasonably believes that such an Event of Default is continuing, an Attorney may:

(a) do anything which the Organisation can lawfully authorise an attorney to do in connection with this document or the Collateral, or which the Attorney believes is expedient to give effect to any of the Department’s or a Receiver’s rights (these things may be done in the Organisation’s name or the Attorney’s name, and they include signing and delivering documents, transferring, selling or leasing the Collateral, transferring, selling or surrendering any lease, lodging or withdrawing caveats and starting, conducting and defending legal proceedings and sending any instructions, messages or communications by which the Collateral can be transferred or otherwise dealt with); and

(b) delegate their powers (including this power) and revoke a delegation; and

(c) exercise their powers even if this involves a conflict of duty or they have a personal interest in doing so.

12 Reinstatement of rights

Under law relating to Insolvency, a person may claim that a transaction (including a payment) in connection with the Secured Money is void or voidable.  If a claim is made and upheld, conceded or compromised, then:

(a) the Department is immediately entitled as against the Organisation to the rights in respect of the Secured Money to which it was entitled immediately before the transaction; and

(b) on request from the Department, the Organisation agrees to do anything (including signing any document) to restore to the Department any Encumbrance (including this document) it held from the Organisation immediately before the transaction.

13 Statutory powers and notices

13.1 Exclusion of PPSA provisions
The Organisation agrees that to the extent the law permits:

(a) for the purposes of sections 115(1) and 115(7) of the PPSA:

(i) the Department need not comply with sections 95, 118, 121(4), 125, 130, 132(3)(d) or 132(4) of the PPSA; and 

(ii) sections 142 and 143 of the PPSA are excluded;

(b) for the purposes of section 115(7) of the PPSA, the Department need not comply with sections 132 and 137(3) of the PPSA;

(c) if the PPSA is amended after the date of this document to permit the Organisation and the Department to agree to not comply with or to exclude other provisions of the PPSA, the Department may notify the Organisation that any of those provisions is excluded, or that the Department need not comply with any of these provisions as notified to the Organisation by the Department; and 

(d) neither the Department nor any Receiver need give any notice required under any provision of the PPSA (except section 135 of the PPSA).  

This clause 13.1applies despite any other clause in this document.
13.2 Exercise of rights by Department
If the Department exercises a right, power or remedy in connection with this document, that exercise is taken not to be an exercise of a right, power or remedy under the PPSA unless the Department states otherwise at the time of exercise.  However, this clause 13.2 does not apply to a right, power or remedy which can only be exercised under the PPSA.

13.3 No notice required unless mandatory

To the extent the law permits, the Organisation waives:

(a) its rights to receive any notice that is required by:

(i) any provision of the PPSA (including a notice of a verification statement); or

(ii) any other law before a secured party or Receiver exercises a right, power or remedy; and

(b) any time period that must otherwise lapse under any law before a secured party or Receiver exercises a right, power or remedy.

If the law which requires a period of notice or a lapse of time cannot be excluded, but the law provides that the period of notice or lapse of time may be agreed, that period or lapse is one day or the minimum period the law allows to be agreed (whichever is the longer).

However, nothing in this clause 13.3 prohibits the Department or any Receiver from giving a notice under the PPSA or any other law.

13.4 Appointment of nominee for registration

For the purposes of section 153 of the PPSA, the Department appoints the Organisation as its nominee, and authorises the Organisation to act on its behalf, in connection with a registration under the PPSA of any security interest in favour of the Organisation which is:

(a) evidenced or created by chattel paper; and

(b) perfected by registration under the PPSA; and

(c) transferred to the Department under this document. 

This authority ceases when the registration is transferred to the Department.
14 Representations and warranties 

14.1 Representations and warranties by the Organisation
The Organisation represents and warrants to the Department that it has power to enter into this document and comply with its obligations under it.
[Option 2 Provision (SPE Issuer Transaction). Where the Organisation is a special purpose entity that is trust, insert:
14.2 Representations and warranties in respect of the Organisation
The Organisation represents and warrants in respect of the Trust that:

(a) it has taken no action to create any Encumbrance in respect of the Collateral for the Trust (other than any Permitted Encumbrance of the Trust); and 

(b) so far as it is aware, no Event of Default in respect of the Trust is continuing; and

(c) it is the only trustee of the Trust; and

(d) no action has been taken or proposed to remove it as trustee of the Trust; and

(e) it is not in default under the Trust Deed; and

(f) it has no notice that action has been taken or proposed to terminate the Trust.
End of Option 2 Provision (delete if transaction structure does not involve a special purpose entity that is a trust).]
14.3 Repetition of representations and warranties

The representations and warranties in this clause 14 are taken to be also made in respect of the Trust (by reference to the then current circumstances) on the date of the Implementation Deed.
14.4 Reliance

The Organisation acknowledges that the Department has entered into this document and the Implementation Deed (and the transactions in connection with them) in reliance on the representations and warranties in this clause 14.

15 Payments

15.1 Manner of payment

Except as expressly provided in this document or the Implementation Deed, the Organisation agrees to make payments (including by way of reimbursement) under this document and the Implementation Deed:

(a) on the due date (or, if that is not a Business Day, on the next Business Day); and

(b) not later than close of business in the place for payment; and

(c) in Australian dollars in immediately available funds; and

(d) in full without set-off or counterclaim, and without any deduction in respect of Taxes unless required by law; and

(e) to the Department by payment into the account nominated by the Department, or by payment as the Department otherwise directs. 

If the Department directs the Organisation to pay a particular party or in a particular manner, the Organisation is taken to have satisfied its obligation to the Department by paying in accordance with the direction.  

The Organisation satisfies a payment obligation only when the Department or the person to whom it has directed payment receives the amount (even if the Organisation pays the amount directly to the Department, or the Department receives the amount by way of set-off, in circumstances where the Department is not the person to whom the Department has directed payment).

15.2 Currency of payment 
The Organisation waives any right it has in any jurisdiction to pay an amount other than in the currency in which it is due.  However, if the Department receives an amount in a currency other than that in which it is due:

(a) it may convert the amount received into the due currency (even though it may be necessary to convert through a third currency to do so) on the day and at such rates (including spot rate, same day value rate or value tomorrow rate) as it reasonably considers appropriate.  It may deduct its usual Costs in connection with the conversion; and

(b) the Organisation satisfies its obligation to pay in the due currency only to the extent of the amount of the due currency obtained from the conversion after deducting the Costs of the conversion.

15.3 GST

(a) Unless expressly stated otherwise in this document, all amounts payable or consideration to be provided under this document are exclusive of GST.

(b) If GST is payable on any supply made under this document, for which the consideration is not expressly stated to include GST, the recipient agrees to pay to the supplier an additional amount equal to the GST at the same time that the consideration for the supply, or the first part of the consideration for the supply (as the case may be), is to be provided.  However:

(i) the recipient need not pay the additional amount until the supplier gives the recipient a tax invoice or an adjustment note; and

(ii) if an adjustment event arises in respect of the supply, the additional amount must be adjusted to reflect the adjustment event and the recipient or the supplier (as the case may be) must make any payments necessary to reflect the adjustment; and

(iii) this clause 15.3 does not apply to the extent that the GST on the supply is payable by the recipient under Division 84 of the GST Act.

(c) If a party is required under this document to indemnify another party or pay or reimburse Costs of another party, the party agrees to pay the relevant amount less any input tax credits to which the other party (or to which the representative member for a GST group of which the other party is a member) is entitled.

(d) A term which has a defined meaning in the GST Law has the same meaning used in this clause 15.3.  

16 Costs and indemnities

16.1 What the Organisation agrees to pay 
The Organisation agrees to pay or reimburse the Department for:

(a) the Department’s reasonable Costs in connection with:

(i) the negotiation, preparation, execution and registration of, and payment of Taxes on, this document and the Implementation Deed; and

(ii) the general on-going administration of this document and the Implementation Deed (including giving and considering consents, waivers, variations, discharges and releases and producing title documents); and

(b) the Department’s, any Attorney’s and any Receiver’s Costs in otherwise acting in connection with this document and the Implementation Deed, such as enforcing or preserving rights (or attempting to or considering doing so) or doing anything in connection with any enquiry by an authority involving the Organisation; and

(c) Taxes and fees (including registration fees) and fines and penalties in respect of fees paid, or that the Department reasonably believes are payable, in connection with this document or the Implementation Deed or a payment or receipt or any other transaction contemplated by this document or the Implementation Deed.  However, the Organisation need not pay a fine or penalty in connection with Taxes or fees to the extent that it has placed the Department in sufficient cleared funds for Department to be able to pay the Taxes or fees by the due date.

The Organisation agrees to pay amounts due under this clause 16.1 on demand from the Department.
The amounts referred to in this clause 16.1 are not payable to the extent they are due to the Department’s or any Attorney’s or any Receiver’s fraud, negligence or Wilful Default.  However, it is not fraud, negligence or Wilful Default of any of them if duty is not paid in connection with this document or the Implementation Deed unless the Organisation puts that person in cleared funds to make the payment and that person then fails to make the payment.

16.2 Indemnity

The Organisation indemnifies the Department against any liability or loss arising from, and any Costs incurred in connection with:

(a) the Department acting in connection with this document and the Implementation Deed in good faith on telephone, fax, email or other written instructions purporting to originate from the offices of the Organisation or to be given by an Authorised Officer of the ; or

(b) an Event of Default; or

(c) the Department exercising, or attempting to exercise, a right or remedy in connection with this document or the Implementation Deed after an Event of Default; or

(d) the Collateral, this document or the Implementation Deed; or

(e) any indemnity the Department gives a Controller or administrator of the Organisation.

The Organisation agrees to pay amounts due under this indemnity on demand from the Department.

The amounts referred to in this clause 16.2 are not payable to the extent they are due to the Department’s or any Receiver’s fraud, negligence or Wilful Default.  
16.3 Items included in loss, liability and Costs

The Organisation agrees that:

(a) the Costs referred to in clause 16.1 (“What the Organisation agrees to pay”), and the liability, loss or Costs referred to in clause 16.2 (“Indemnity”) include: 

(i) legal Costs in accordance with any written agreement as to legal costs (whether or not the Organisation is a party to that agreement) or, if no agreement, on whichever is the higher of a full indemnity basis or solicitor and own client basis; and

(ii) time in attendance fees in respect of time spent by the Department’s employees, officers, agents and contractors in connection with:

(A) any Event of Default; and

(B) any request under this document or the Implementation Deed for its consent or approval; and

(C) enforcing or preserving rights in connection with this document or the Implementation Deed (or attempting or considering doing so); and

(D) any enquiry by an authority involving the Organisation,

in each case charged at the hourly rates determined by the Department in good faith having regard to any rates applying at the relevant time in relation to similar arrangements entered into by the Department; and

(b) the Costs referred to in clauses 16.1(a) and 16.1(b) (“What the Organisation agrees to pay”) include those paid, or that the Department reasonably believes are payable, to persons engaged by the Department in connection with this document or the Implementation Deed (such as consultants).

16.4 Payment of third party losses

The Organisation agrees to pay an amount equal to any liability or loss and any Costs of the kind referred to in clause 16.2 (“Indemnity”) suffered or incurred by:

(a) any Receiver or Attorney; or

(b) any of the Department’s employees, officers, agents or contractors.

16.5 Currency conversion on judgment debt

If a judgment, order or proof of debt for an amount in connection with this document or the Implementation Deed is expressed in a currency other than that in which the amount is due under this document or the Implementation Deed, then the Organisation indemnifies the Department against:

(a) any difference arising from converting the other currency if the rate of exchange used by the Department under clause 15.2 (“Currency of payment”) for converting currency when it receives a payment in the other currency is less favourable to the Department than the rate of exchange used for the purpose of the judgment, order or acceptance of proof of debt; and

(b) the Costs of conversion.

The Organisation agrees to pay amounts due under this indemnity on demand from the Department.

16.6 Payment for Organisation’s obligations

The Organisation agrees to pay for anything that it agrees to do under this document.

17 Administrative matters

17.1 Deposit of documents

The Organisation agrees to deposit with the Department: 

(a) all documents of title relating to the Collateral which is not a Revolving Asset; and

(b) any other documents the Department requests relating to the Collateral.

However, the Organisation need not deposit them if another person is holding them under a Permitted Encumbrance which has priority over this security.

17.2 Registration 

The Department may, at the Organisation’s expense, apply for any registration, or give any notification, in connection with this security.  This includes registration under the PPSA for whatever collateral class the Department thinks fit, acting reasonably.  The Organisation consents to any such registration or notification and agrees not to make an amendment demand.

17.3 Further steps

The Organisation agrees to do anything the Department asks (such as obtaining consents, signing and producing documents, producing receipts and getting documents completed and signed):

(a) to provide more effective security over any Collateral for payment of the Secured Money which is secured over that Collateral; or

(b) to enable the Department to exercise the Department’s rights in connection with any Collateral; or

(c) to bind the Organisation under this security; or

(d) to enable the Department to register the power of attorney in clause 11 (“Power of attorney”) or a similar power; or

(e) to show whether the Organisation is complying with this document or the Implementation Deed.

Nothing in this clause 17.3 requires the Organisation or the Department to take any action in connection with the PPSA.

17.4 Authority to fill in blanks

The Organisation agrees that the Department may complete and fill in any blanks in this document or a document connected with it (such as financing statements, financing change statements or transfers of the Collateral).

18 Rights the Department may exercise at any time
18.1 Department may enter 

The Department may enter land and buildings owned or occupied by the Organisation, any place where the Collateral is located, the Organisation’s places of business or its registered office during the Organisation’s business hours to:

(a) inspect the Collateral; or

(b) find out whether the Organisation is complying with this document; or

(c) carry out the Department’s rights under this document; or

(d) inspect and copy records relating to the Organisation or any Collateral; or

(e) investigate the Organisation’s financial affairs or business.

The Organisation agrees to help the Department enter, such as by obtaining any necessary consent.

18.2 Reasonable notice of entry

Unless there is an emergency or an Event of Default is continuing in respect of the relevant Trust, the Department agrees to give the Organisation reasonable notice before entering under clause 18.1 (“Department may enter”).

18.3 Right to rectify

The Department may do anything which the Organisation should have done under this document but which the Organisation either has not done or, in the Department’s reasonable opinion, has not done properly.  If the Department does so, the Organisation agrees to pay the Department’s Costs on demand.

18.4 Department not mortgagee in possession

The Department does not become a mortgagee in possession because it enters any land, building or place under clause 18.1 (“Department may enter”) or exercises its rights under clause 18.3 (“Right to rectify”).
[Option 2 Provisions (SPE Issuer Transaction). Insert:
19 Indemnity and limitation of liability
[The following sets out an example limitation of liability provision for use where the special purpose entity is a trust. Whilst it is recognised that an individual third-party trustee may have a preference for its own form of these provisions, regard should be had to the principles that are included below.]

19.1 Indemnity

The Organisation is indemnified out of the Assets of the Trust against any liability or loss arising from, and any Costs properly incurred in connection with, complying with its obligations or exercising its rights under this document and the Implementation Deed.

To the extent permitted by law, this indemnity applies despite any reduction in value of, or other loss in connection with, the Assets of the Trust as a result of any unrelated act or omission by the Organisation or any person acting on its behalf.

This indemnity does not extend to any liabilities, losses or Costs to the extent that they are due to the Organisation’s fraud, negligence or Wilful Default.
19.2 Legal Costs

The Costs referred to in clause 19.1 (“Indemnity”) include all legal Costs in accordance with any written agreement as to legal costs or, if no agreement, on whichever is the higher of a full indemnity basis or solicitor and own client basis.  

These legal Costs include any legal costs which the Organisation incurs in connection with proceedings brought against it alleging fraud, negligence or Wilful Default on its part in relation to the Trust.  However, the Organisation must repay any amount paid to it in respect of those legal Costs under clause 19.1 (“Indemnity”) if and to the extent that a court determines that the Organisation was fraudulent, negligent or in Wilful Default in relation to the Trust or the Organisation admits it.
19.3 Limitation of Organisation’s liability

(a) The Organisation enters into this document and the Implementation Deed only in its capacity as trustee of the Trust and in no other capacity.  Notwithstanding any other provisions of this document (other than the below paragraphs of this clause 19.3) or the Implementation Deed, a liability arising under or in connection with this document or the Implementation Deed is limited to and can be enforced against the Organisation only to the extent to which it can be satisfied out of the Assets out of which the Organisation is actually indemnified for the liability.  This limitation of the Organisation’s liability applies despite any other provision of this document (other than the below paragraphs of this clause 19.3) or the Implementation Deed and extends to all liabilities and obligations of the Organisation in any way connected with any representation, warranty, conduct, omission, agreement or transaction related to this document or the Implementation Deed.

(b) The parties other than the Organisation may not sue the Organisation in any capacity other than as trustee of the Trust, including seeking the appointment of a receiver (except in relation to the Assets), a liquidator, an administrator or any similar person to the Organisation or proving in any liquidation, administration or arrangement of or affecting the Organisation (except in relation to the Assets).

(c) The provisions of this clause 19 shall not apply to any obligation or liability of the Organisation to the extent that it is not satisfied because under this document or by operation of law there is a reduction in the extent of the Organisation’s indemnification out of the Assets as a result of the Organisation’s fraud, negligence or Wilful Default in relation to the Trust.

(d) It is acknowledged by the parties that: 
(i) the Department is responsible under the Implementation Deed for performing a variety of obligations relating to the Services;

(ii) the Services will be performed by the Services Subcontractor pursuant to the Services Subcontract; and

(iii) the Organisation is not responsible for monitoring the performance by the Services Subcontractor of the Services subject to the Services Subcontract.  
(e) No act or omission of the Organisation (including any related failure to satisfy its obligations or breach of representation or warranty or undertaking under this document or the Implementation Deed) will be considered fraud, negligence or Wilful Default of the Organisation for the purpose of paragraph (c) of this clause 19 to the extent to which the act or omission was caused or contributed to by any failure by the Department, the Services Subcontractor or any other person to fulfil its obligations under this document or the Implementation Deed (as applicable) or by any other act or omission of the Department, the Services Subcontractor or any other person (other than the Organisation).

(f) No attorney, agent, receiver or receiver and manager appointed in accordance with this document or the Implementation Deed has authority to act on behalf of the Organisation in a way which exposes the Organisation to any personal liability and no act or omission of any such person will be considered fraud, negligence or Wilful Default of the Organisation for the purpose of paragraph (c) of this clause 19.

(g) The Organisation is not obliged to do or refrain from doing anything under this document or the Implementation Deed (including incur any liability) unless the Organisation’s liability is limited in the same manner as set out in this clause 19.

19.4 Liability must be limited and must be indemnified

The Organisation is not obliged to do or not do anything in connection with this document or the Implementation Deed (including enter into any transaction or incur any liability) unless:

(a) the Organisation’s liability is limited in a manner which is consistent with clause 19.3 (“Limitation of Organisation’s liability”); and

(b) it is indemnified against any liability or loss arising from, and any Costs properly incurred in connection with, doing or not doing that thing in a manner which is consistent with clause 19.1 (“Indemnity”).
For the avoidance of doubt, the Organisation is not obliged to use its own funds in performing its obligations this document or the Implementation Deed other than in the circumstances set out in clause 19.3(c) (“Limitation of Organisation’s liability”).

19.5 Exoneration

Neither the Organisation nor any of its directors, officers, employees, agents or attorneys will be taken to be fraudulent, negligent or in Wilful Default for the purposes of clause 19.3(c) (“Limitation of Organisation’s liability”) because:

(a) any person other than the Organisation does not comply with its obligations under this document or the Implementation Deed; 

(b) of the financial condition of any person other than the Organisation; 

(c) any statement, representation or warranty of any person other than the Organisation in this document or the Implementation Deed is incorrect or misleading; 

(d) of the lack of effectiveness, genuineness, validity, enforceability, admissibility in evidence or sufficiency of this document or the Implementation Deed or any document signed or delivered in connection with this document or the Implementation Deed; 

(e) of acting, or not acting (unless it has been instructed in accordance with this document or the Implementation Deed to act), in accordance with instructions of: 

(i) any person (including the Department) permitted to give instructions or directions to the Organisation under this document or the Implementation Deed; or

(ii) any person to whom a person described in clause  has delegated any of its rights or obligations that permit it to give instructions or directions to the Organisation under this document or the Implementation Deed, as notified to the Organisation,
(or, in either case, instructions or directions that the Organisation reasonably believes to be genuine and to have been given by an appropriate officer of any such person).
For the avoidance of doubt:

(A) for the purpose of clause 19.5(e)(i), the Organisation will be able to rely on a direction from the relevant person even if it has received notice of delegation by the person of any of its rights or obligations;

(B) for the purpose of clause 19.5(e)(ii), the Organisation is not required to investigate the scope of any such delegation or whether the delegate giving the instructions is entitled to give such instruction to the Organisation under the terms of its delegation;
(f) of acting, or not acting (unless it has been instructed in accordance with this document or the Implementation Deed to act) in good faith in reliance on:

(i) any communication or document that the Organisation believes to be genuine and correct and to have been signed or sent by the appropriate person; 

(ii) as to legal, accounting, taxation or other professional matters, on opinions and statements of any legal, accounting, taxation or other professional advisers used by it or any other person pursuant to this document or the Implementation Deed; 

(iii) on the contents of any statements, representation or warranties made or given by any other person pursuant to this document, or instructions or directions from any person permitted to give such instructions or directions under this document or the Implementation Deed; or
(iv) on any calculations made by any other person pursuant to this document or the Implementation Deed (including without limitation any calculation in connection with the Assets of the Trust);

(g) it is prevented or hindered from doing something by law or order; or

(h) of any payment made by it in good faith to a fiscal authority in connection with Taxes (including Taxes assessed on the income of the Trust) or other charges in respect of the Trust even if the payment need not have been made; or

(i) of a failure by the Organisation to check any calculation, information, document, form or list supplied or purported to be supplied to it by any other person pursuant to this document or the Implementation Deed. 
19.6 No supervision

Except as expressly set out in this document or the Implementation Deed, the Organisation has no obligation to supervise, monitor or investigate the performance of any other person.

19.7 Payment obligations not affected by limitation of liability 

The limitation of the Organisation’s liability under clause 19.3 (“Limitation of Organisation’s Liability”) is to be disregarded for the purposes of determining whether an Event of Default has occurred because of a failure by the Organisation to pay an amount payable by it under this document or the Implementation Deed or in interpreting the definition of Secured Money.
19.8 Cleared funds

The Organisation is only taken to be in receipt of funds in relation to the Trust to the extent that those funds are cleared funds.  Without limiting any other provision of this document or the Implementation Deed, the Organisation will not be taken to be fraudulent, negligent or in Wilful Default for the purpose of clause 19.3(c) (“Limitation of Organisation’s liability”) as a result of a failure to make any payments in accordance with this document or the Implementation Deed due to it not being in receipt of cleared funds at the time of payment.  For the avoidance of doubt, such amounts will continue to be due and payable in accordance with this document and the Implementation Deed. 
End of Option 2 Provisions (delete if transaction structure does not involve a special purpose entity)]
20 Notices and other communications
20.1 Form - all communications

All notices, certificates, consents, approvals, waivers and other communications in connection with this document must be in writing, signed by an Authorised Officer of the sender and marked for the attention of the person identified in this document or, if the intended recipient has notified otherwise, marked for attention in the way last notified. 

20.2 Form - communications sent by email

Communications sent by email need not be marked for attention in the way stated in clause 20.1 (“Form - all communications”).  However, the email must state the first and last name of the sender.

Communications sent by email are taken to be in writing and signed by the named sender.

20.3 Delivery

Communications in connection with this document must be:

(a) left at the address of the intended recipient set out or referred to in the Details; or

(b) sent by prepaid ordinary post (airmail, if appropriate) to the address of the intended recipient set out or referred to in the Details; or

(c) sent by fax to the fax number of the intended recipient set out or referred to in the Details; or

(d) sent by email to the address of the intended recipient set out or referred to in the Details; or

(e) given in any other way permitted by law.

However, if the intended recipient has notified a changed address or fax number, then any communication must be to that address or number.

20.4 When effective 
Communications take effect from the time they are received or taken to be received (whichever happens first) unless a later time is specified in them.

20.5 When taken to be received 

Communications are taken to be received:

(a) if sent by post, 3 days after posting (or 7 days after posting if sent from one country to another); or

(b) if sent by fax, at the time shown in the transmission report as the time that the whole fax was sent; or

(c) if sent by email:

(i) when the sender receives confirmation of receipt from the intended recipient or an automated message confirming delivery; or

(ii) 4 hours after the time sent (as recorded on the device from which the sender sent the email) unless the sender receives an automated message that the email has not been delivered,

whichever happens first.

20.6 Receipt outside business hours

Despite clauses 20.4 (“When effective”) and 20.5 (“When taken to be received”), if communications are received or taken to be received after 5.00 pm in the place of receipt or on a non-Business Day, they are taken to be received at 9.00 am on the next Business Day and take effect from that time unless a later time is specified in them.

21 General

21.1 Prompt performance

If this document specifies when a party agrees to perform an obligation, the party agrees to perform it by the time specified.  Each party agrees to perform all of its other obligations promptly.  Time is of the essence in this document in respect of an obligation of the Organisation to pay money.
21.2 Consents
The Organisation agrees that any consent given by the Department in connection with this document or the Implementation Deed may be subject to conditions specified in that consent.
21.3 Certificates

The Department may give to Organisation a certificate about an amount payable or other matter in connection with this document or the Implementation Deed. The certificate is sufficient evidence of the amount or matter, unless it is proved to be incorrect.

21.4 Exercising rights

(a) The Department or a Receiver may exercise a right, power or remedy or give or refuse its consent in any way it considers appropriate (including by imposing conditions), unless this document, the Implementation Deed or the Priority and Co-ordination Deed expressly states otherwise.

(b) If the Department or a Receiver does not exercise a right, power or remedy fully or at a given time, the Department or Receiver may still exercise it later.

(c) Neither the Department nor any Receiver is liable for loss caused by the exercise or attempted exercise of, failure to exercise, or delay in exercising, a right, power or remedy.

21.5 Conflict of interest

The Department and a Receiver may exercise their rights, powers and remedies under this document or the Implementation Deed even if this involves a conflict of interest or duty or the Department or Receiver has a personal interest in their exercise.  
21.6 Department or Receiver in possession

If the Department exercises any right, power or remedy in connection with this document or at law to enter or take possession of the Collateral, it:

(a) has complete and unfettered discretion as to how the Collateral is managed; and

(b) is liable to account only for rents and profits actually received by it.

The same applies to any Receiver when acting as agent of the Department.
21.7 Remedies cumulative

The rights, powers and remedies of the Department or a Receiver in connection with this document are in addition to other rights, powers and remedies given by law independently of this document.

21.8 Other Encumbrances or judgments

This document does not merge with or adversely affect, and is not adversely affected by, any of the following:

(a) any Encumbrance or other right, power or remedy to which the Department is entitled; or

(b) a judgment which the Department obtains against the Organisation in connection with the Secured Money.

The Department may still exercise its rights, powers or remedies under this document as well as under the judgment, other Encumbrance or the right, power or remedy.

21.9 Continuing security

This security is a continuing security despite any intervening payment, settlement or other thing until the Department releases the Collateral from the security.

21.10 Indemnities and reimbursement obligations

Any indemnity, reimbursement or similar obligation in this document given by the Organisation:

(a) is a continuing obligation despite any intervening payment, settlement or other thing; 

(b) is independent of the Organisation’s other obligations under this document; and

(c) survives the termination or discharge of this document and the satisfaction of any payment or obligation secured by this document.

It is not necessary for the Department to incur expense or make payment before enforcing a right of indemnity in connection with this document.

21.11 Rights and obligations are unaffected

The Department’s or a Receiver’s rights, powers and remedies and the Organisation’s obligations in connection with this document are not affected by anything that might otherwise affect them at law.

21.12 Inconsistent law

To the extent permitted by law, this document prevails to the extent it is inconsistent with any law.

21.13 Supervening law

Any present or future law which operates to vary the obligations of the Organisation in connection with this document with the result that the Department’s rights, powers or remedies are adversely affected (including by way of delay or postponement) is excluded except to the extent that its exclusion is prohibited or rendered ineffective by law.

21.14 Variation and waiver

Unless this document or the Implementation Deed expressly states otherwise, a provision of this document, or right created under it, may not be waived or varied except in writing signed by the party or parties to be bound.

21.15 Confidentiality 
Each party agrees not to disclose information provided by any other party that is not publicly available (including the existence or contents of this document and the Implementation Deed) except:

(a) to any person in connection with an exercise of rights or a dealing with rights or obligations under this document and the Implementation Deed (including in connection with preparatory steps such as negotiating with any potential assignee of that party’s rights or other person who is considering contracting with the Department or a Receiver in connection with this document and the Implementation Deed); or

(b) to officers, employees, agents, contractors, legal and other advisers and auditors of the Organisation, the Department or a Receiver, provided the recipient agrees to act consistently with this clause 21.15; or

(c) to any party to this document or the Implementation Deed or any Related Entity of any party to this document (in the case of the Department, as though it were a body corporate) or the Implementation Deed, provided the recipient agrees to act consistently with this clause 21.15; or

(d) with the consent of the party who provided the information (such consent not to be unreasonably withheld); or

(e) any disclosure the disclosing party reasonably believes is required by any law or stock exchange (except this paragraph does not permit a person to disclose any information under section 275(4) of the PPSA unless section 275(7) of the PPSA applies); or

(f) any other disclosure permitted or required under and in accordance with the Implementation Deed.
Each party consents to disclosures made in accordance with this clause 21.15.

21.16 Receipts

The receipt of a Receiver, the Department or an Authorised Officer of the Department releases the person paying money to the Receiver or he Department in connection with this document from:

(a) liability to enquire whether the Secured Money has become payable; and

(b) liability for the money paid or expressed to be received; and

(c) being concerned to see to its application or being answerable or accountable for its loss or misapplication.

21.17 Each signatory bound

This document binds each person who signs as the Organisation even if another person who was intended to sign does not sign it or is not bound by it.

21.18 Counterparts

This document may consist of a number of copies, each signed by one or more parties to it.  If so, the signed copies are treated as making up the one document. This document will be binding on a party upon that party’s execution notwithstanding that any other party has not executed this document.
21.19 Governing law and jurisdiction
The law in force in New South Wales governs this document and, to the extent permitted by law, all matters in connection with this document including any non-contractual matters.  The parties submit to the non-exclusive jurisdiction of the courts of that place.  To the extent permitted by law, the law of the Commonwealth as it applies in that jurisdiction governs this security.
21.20 Serving documents

Without preventing any other method of service, any document in an action involving this document may be served on a party by being delivered to or left at that party’s address for notices in accordance with clause 20 (“Notices and other communications”).
EXECUTED as a deed

Signing page

Organisation
[Execution block]
	
	
	


The Department
[Execution block]
	
	
	


� 	[Drafting Note: in these General Terms, all cross-references to names, terms and provisions in other documents, and cross-references to provisions in this document should be carefully checked and confirmed.]    


� 	[Drafting Note: paragraph (a)(i) of the definition of “Authorised Officer” to be revised / adapted as required for relevant titles of appropriate officers for the Organisation.]    


� 	[Drafting Note: this document provides for security to be taken over all of the Organisation’s Assets. If an alternative arrangement is agreed with the Department, care should be taken to ensure that any necessary changes to the document (including, without limitation, the definitions of “Assets” and “Collateral”) are made.]
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