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Explanatory note
The following Bills are cognate with this Bill:
Health Registration Legislation Amendment Bill 2004,
Nurses and Midwives Amendment (Performance Assessment) Bill 2004.

Overview of Bill
The object of this Bill is to amend the Health Care Complaints Act 1993 (the
Principal Act):
(a) to enable the Health Care Complaints Commission (the Commission) to focus

on dealing with serious complaints concerning health practitioners, health
service providers and the provision of health services, and

(b) to establish the Health Conciliation Registry as a separate unit within the
Commission to deal with the conciliation of complaints, and

(c) to enable the Commission, in appropriate circumstances, to deal with
complaints through alternative dispute resolution procedures.

The Bill also amends:
(a) the Freedom of Information Act 1989 consequent on the establishment of the

Health Conciliation Registry as a unit within the Commission, and
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(b) the Health Administration Act 1982 to formalise the procedures for
establishing root cause analysis teams to look into particular incidents
involving the provision of health services by an area health service (and
certain other health services organisations) and to give certain protections to
those teams, and

(c) the Health Services Act 1997 to place certain duties on chief executive officers
of public health organisations to report possible professional misconduct or
unsatisfactory professional conduct of visiting practitioners and employees.

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.
Clause 2 provides for the commencement of the proposed Act on a day or days to be
appointed by proclamation.
Clause 3 is a formal provision that gives effect to the amendments to the Health
Care Complaints Act 1993 set out in Schedules 1 and 2.
Clause 4 is a formal provision that gives effect to the amendments to other Acts set
out in Schedule 3.

Schedule 1 Amendments to Health Care Complaints 
Act 1993 relating to complaints

Schedule 1 [1] replaces section 3 of the Principal Act so as to make it clear that the
primary object of that Act is to establish the Commission as an independent body for
the purposes of receiving and assessing complaints relating to health services and
health service providers, investigating and prosecuting serious complaints and
resolving or overseeing the resolution of complaints.
Schedule 1 [2] inserts proposed section 3A into the Principal Act which provides an
outline of the roles of the Commission, the Director-General of the Department of
Health, public health organisations under the Health Services Act 1997 and health
profession registration authorities in connection with the health care system.
Schedule 1 [3] and [4] update a reference to mental health services and include a
reference to forensic pathology services in the definition of health service in the
Principal Act.
Schedule 1 [5] substitutes section 13 of the Principal Act dealing with the action that
can be taken following consultation between the Commission and health registration
authorities concerning complaints. The new provisions include the options of
referring a complaint that neither the Commission nor the relevant health registration
authority considers is appropriate to investigate for performance assessment or
impairment assessment. It is noted that only the Medical Practice Act 1992 currently
contains provisions relating to performance assessment. Similar provisions are also
proposed to be inserted into the Nurses and Midwives Act 1991 by the Nurses and
Midwives Amendment (Performance Assessment) Bill 2004. Under amendments
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made by Schedule 1 [16], the Commission may, if none of those options are
appropriate, deal with the complaint under proposed Division 9 of Part 2 which
contains provisions relating to alternative dispute resolution procedures.
Schedule 1 [6] substitutes section 16 of the Principal Act to provide that notice of a
complaint is to be given to the person against whom the complaint is made not later
than 14 days after the complaint is assessed by the Commission for the purpose of
determining the action to be taken by the Commission. At present, the initial notice
under section 16 is to be given within 14 days after the receipt of the complaint by
the Commission.
Existing section 16 enables the Commission to withhold any such notice in certain
circumstances where it believes a person would be at risk or the investigation would
be prejudiced if the notice were given. However, notice must be given no later than
60 days after the complaint is received. The new provisions remove the requirement
to give the notice within that 60-day period but require the Commission to keep under
review a decision to withhold giving notice. The Commission will also be placed
under an obligation to give the notice regardless of the circumstances if of the
opinion that it is essential on the grounds of natural justice or to investigate the
complaint effectively or it is otherwise in the public interest (the Protected
Disclosures Act 1994 places a similar obligation on public authorities dealing with
protected disclosures to give notice to a person who is the subject of the disclosure).
Schedule 1 [7], [8], [13], [14] and [31] make minor statute law revision
amendments.
Schedule 1 [10] requires the Commission, as part of its assessment of a complaint
and as soon as practicable after commencing the assessment, to identify the specific
allegations comprising the complaint and the person or persons whose conduct
appears to be the subject of the complaint and to use its best endeavours to confirm
those matters with the persons who provided the information.
Schedule 1 [11] imposes a duty on the Commission to keep under review its
assessment of a complaint while dealing with the complaint. It also enables the
Commission to revise its assessment of a complaint at any time (after consulting with
the appropriate registration authority) and take appropriate action in relation to the
revised assessment. If the Commission revises its assessment of a complaint, it must
give certain notices to the persons who are the subject of the complaint.
Schedule 1 [12] extends the power of the Commission under proposed section 34A
to obtain documents during the investigation of a complaint for the purposes of
assessing whether a complaint should be investigated (but only in respect of hospital
and medical records and documents relating to a health practitioner’s practice).
Schedule 1 [15] removes the requirement that a complainant must verify a complaint
by statutory declaration.
Schedule 1 [16] substitutes section 24 of the Principal Act (currently dealing with
referral of complaints to the Health Conciliation Registry for conciliation) to provide
that the Commission must refer a complaint for conciliation if required by section 13
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of the Principal Act or if it decides to do so under proposed section 20A and to enable
the Commission, in appropriate circumstances, to deal with a complaint under
proposed Division 9 of Part 2 of the Principal Act (see Schedule 2 [8]) relating to
alternative dispute resolution procedures).
Schedule 1 [17] amends section 25 of the Principal Act which requires the
Commission to notify the Director-General of the Department of Health if it appears
to the Commission that a complaint involves a possible breach of certain specified
Acts so as to include the Anatomy Act 1977, the Health Records and Information
Privacy Act 2002 and the Human Tissue Act 1983.
Schedule 1 [18] enables the Commission to refer a complaint to the Director-General
of the Department of Health if the Commission is of the opinion that the complaint
relates to a matter that could be the subject of an inquiry by the Director-General
under section 71 of the Public Health Act 1991 or section 123 of the Health Services
Act 1997. A complaint may only be so referred if the Director-General consents. The
Commission is not prevented from continuing to deal with a complaint in so far as it
concerns the professional conduct of a health practitioner or a health service which
affects the clinical management or care of an individual client. Schedule 1 [9] makes
a consequential amendment.
Schedule 1 [19] substitutes section 26 of the Principal Act to enable the Commission
to refer a complaint to an area health service for resolution at a local level if the area
health service consents or to the appropriate registration authority for performance
assessment or impairment assessment.
Schedule 1 [20] enables the Commission to discontinue dealing with a complaint if
it has actually been referred to another person or body for appropriate action.
Currently, section 27 (1) (d) of the Principal Act provides that the Commission can
discontinue dealing with a complaint if it raises issues that are required to be
investigated by another person or body.
Schedule 1 [21] substitutes section 28 of the Principal Act to provide for the
following:
(a) that the Commission’s notice to the parties to a complaint of the action it

proposes to take after assessment is to be given within 14 days,
(b) to enable the Commission to give notice of the investigation of a complaint

against a health practitioner to a person who currently employs or engages the
health practitioner,

(c) to ensure that the Commission gives notice despite certain exemptions if it is
essential on the ground of natural justice and certain other grounds,

(d) reviews of decisions to withhold notice,
(e) removing the obligation of the Commission to review its assessment of a

complaint if the request from the complainant is not made within 28 days.
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Schedule 1 [22] requires the Commission, when seeking expert advice from a person
concerning a complaint, to give the person all the relevant information that it
possesses concerning the complaint.
Schedule 1 [23] prevents the Commission or the Commissioner from being
compelled to produce or give evidence on a report of any such expert advice in
certain proceedings.
Schedule 1 [24] extends the current power contained in section 33 of the Principal
Act that enables an authorised person to enter premises used by a person against
whom a complaint has been made in connection with the matter with which the
complaint is concerned so that the authorised person may enter any premises if it is
necessary for the investigation of the complaint. Under section 32, the power cannot
be exercised except with the consent of the owner or occupier of the premises or with
the authority of a search warrant.
Schedule 1 [25] makes a consequential amendment.
Schedule 1 [26] inserts proposed section 34A into the Principal Act which enables
the Commission to require information or documents (including medical records)
during the investigation of a complaint from the complainant, the person against
whom the complaint was made or a health service provider.
Schedule 1 [27] extends the current offence of furnishing false or misleading
information to an authorised officer to ensure that it covers the situations outlined
above in relation to Schedule 1 [26] where information is given to the Commission,
the Commissioner or a member of staff of the Commission.
Schedule 1 [28] deals with issues of self-incrimination in relation to the giving of
information or the production of documents under the amendments made by
Schedule 1 [26].
Schedule 1 [29] amends section 39 of the Principal Act to include, as one of the
options that the Commission has on concluding an investigation into a complaint,
referring the complaint to the appropriate registration authority for consideration that
the health practitioner be referred for performance assessment or impairment
assessment.
Schedule 1 [30] makes a consequential amendment.
Schedule 1 [32] protects a person making a complaint, or reporting any matter that
could give rise to a complaint, to the Commission or a registration authority from
personal liability if the person’s actions were done in good faith.
Schedule 1 [33] notes the provisions of the Ombudsman Act 1974 dealing with the
powers of the Ombudsman to investigate the conduct of certain public authorities
including the Commission. The provision ensures that the provisions of the Principal
Act or any other Act do not prevent the Commission from providing information to
the Ombudsman.
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Schedule 1 [34] enables regulations to be made of a savings or transitional nature
consequent on the enactment of the proposed Act and the proposed Health
Registration Legislation Amendment Act 2004.
Schedule 1 [35] contains specific provisions dealing with certain savings and
transitional matters consequent on the enactment of the proposed Act and the
proposed Health Registration Legislation Amendment Act 2004.
Schedule 1 [36] restricts the operation of the privative clause contained in
Schedule 5 (Special provisions relating to Walker Special Commission of Inquiry).

Schedule 2 Amendments to Health Care Complaints 
Act 1993 relating to complaints 
resolution

Schedule 2 [8] substitutes Division 8 of Part 2 of the Principal Act which deals with
the conciliation of complaints and inserts a new Division 9 of Part 2 into the Principal
Act relating to other complaints resolution procedures that may be carried out by the
Commission.
Proposed Division 8 re-enacts (with certain modifications) the repealed Division and
contains the following provisions:
(a) proposed section 46 which provides for the appointment of a conciliator to

conciliate a complaint referred to the Health Conciliation Registry (the
Registry),

(b) proposed section 47 which requires the Registrar to give notification of the
referral of a complaint for conciliation,

(c) proposed section 48 which provides that participation in the conciliation
process under the proposed Division is voluntary,

(d) proposed section 49 which sets out the role of conciliators,
(e) proposed section 50 which provides that the parties to a complaint are not

entitled to be legally represented during conciliation of the complaint but may,
in certain circumstances, be assisted by another person who is not a legal
practitioner,

(f) proposed section 51 which prevents anything said or documents prepared in
connection with the conciliation of a complaint from being used in
proceedings without the consent of the persons concerned,

(g) proposed section 52 which provides that the conciliation process is concluded
when either party terminates it, the parties reach agreement or the conciliator
terminates it for specified reasons,

(h) proposed section 53 which requires the conciliator to give a report to the
Registrar on the conclusion of the conciliation process and the Registrar to
give a copy of the report to the Commission, the parties to the complaint and
the appropriate registration authority,
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(i) proposed section 54 which requires conciliators to furnish certain information
to the Registrar for the purposes of proposed section 55,

(j) proposed section 55 which requires the Registrar to make six-monthly reports
to the registration authorities providing specified information about the
complaints dealt with by way of conciliation,

(k) proposed section 56 which enables the Commission to investigate a complaint
that has been dealt with under the proposed Division, but only in limited
circumstances,

(l) proposed section 57 which states that a member of staff of the Commission
employed in the Registry or a conciliator is not subject to the direction and
control of the Commissioner in relation to dealing with any particular
complaint,

(m) proposed section 58 which makes it an offence for a conciliator or a member
of staff of the Commission employed in the Registry to disclose information
obtained during the conciliation of a complaint except in specified
circumstances,

(n) proposed section 58A which ensures that a conciliator is not liable to be
proceeded against under section 316 of the Crimes Act 1900 (dealing with
offences for concealing information relating to a serious indictable offence) in
relation to information obtained in connection with the conciliation process.

Proposed Division 9 contains the following provisions:
(a) proposed section 58B which sets out the objects of the Commission when

dealing with complaints under the proposed Division,
(b) proposed section 58C which sets out the function of the Commission under the

proposed Division, being to take appropriate measures to assist in the
resolution of complaints,

(c) proposed section 58D which provides that participation in the complaints
resolution process under the proposed Division is voluntary.

Schedule 2 [9] extends the functions of the Parliamentary Joint Committee on the
Health Care Complaints Commission to include the function of monitoring and
reviewing the exercise of functions by the Health Conciliation Registry.
Schedule 2 [11] substitutes Part 6 of the Principal Act to convert the Health
Conciliation Registry from a statutory corporation to a unit of the Commission.
Schedule 2 [1]–[7], [10], [12] and [13] make consequential amendments.

Schedule 3 Amendment of other Acts
Schedule 3.1 amends the Freedom of Information Act 1989 as a consequence of the
amendments made in relation to the Health Conciliation Registry.
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Schedule 3.2 [1] amends the Health Administration Act 1982 as a consequence of the
amendments made in relation to the Health Conciliation Registry to the Commission.
Schedule 3.2 [2] inserts proposed Division 6C into Part 2 of that Act which contains
provisions establishing a root cause analysis team (RCA team) for area health
services, and for statutory health corporations and affiliated health organisations
prescribed by the regulations (relevant health services organisations). The relevant
health services organisation is to appoint members to constitute the RCA team when
a reportable incident (to be identified through regulations) occurs that involves the
organisation. A RCA team is required to notify the relevant health services
organisation of certain matters and report on its findings. Information given to a RCA
team and reports made by it are protected and the members of the team are also
protected from personal liability for actions done in good faith as a member.
Regulations may be made with respect to the functions, procedure, constitution and
membership of RCA teams, the furnishing of reports and information by those teams
and enabling a RCA team to be established by a relevant health services organisation
for a reportable incident at another such organisation.
Schedule 3.3 amends the Health Services Act 1997 to require the chief executive
officers of public health organisations to report conduct of visiting practitioners and
employees that they reasonably suspect may constitute professional misconduct or
unsatisfactory professional conduct to the relevant registration authorities.
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(Complaints) Bill 2004 

New South Wales

exposure draft
An Act to amend the Health Care Complaints Act 1993 in relation to the procedure
for dealing with complaints and the conciliation or resolution of complaints; to
amend various other health Acts with respect to complaints and the reporting of
unsatisfactory professional conduct; and for other purposes.

See also Health Registration Legislation Amendment Bill 2004, Nurses and Midwives
Amendment (Performance Assessment) Bill 2004.
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The Legislature of New South Wales enacts:

1 Name of Act
This Act is the Health Legislation Amendment (Complaints) Act 2004.

2 Commencement
This Act commences on a day or days to be appointed by proclamation.

3 Amendment of Health Care Complaints Act 1993 No 105
The Health Care Complaints Act 1993 is amended as set out in
Schedules 1 and 2.

4 Amendment of other Acts
Each Act specified in Schedule 3 is amended as set out in that Schedule.
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Schedule 1 Amendments to Health Care Complaints 
Act 1993 relating to complaints

(Section 3)

[1] Section 3
Omit the section. Insert instead:

3 Object of this Act
The primary object of this Act is to establish the Health Care
Complaints Commission as an independent body for the purposes
of:
(a) receiving and assessing complaints under this Act relating

to health services and health service providers in New
South Wales, and

(b) investigating and assessing whether any such complaint is
serious and if so, whether it should be prosecuted, and

(c) prosecuting serious complaints, and
(d) resolving or overseeing the resolution of complaints.

[2] Section 3A
Insert after section 3:

3A Outline of role of Commission and related government agencies in 
health care system
(1) This section provides an outline of the Commission’s role in

relation to government agencies with functions in connection
with the health care system.

(2) Health Care Complaints Commission

The Commission is an independent body with responsibility for
dealing with complaints under this Act, with particular emphasis
on the investigation and prosecution of serious complaints in
consultation with relevant health profession registration
authorities.

(3) Director-General of the Department of Health

The Director-General is responsible for:
(a) facilitating the achievement and maintenance of adequate

standards of patient care within public hospitals and in
relation to other services provided by the public health
system, and
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(b) inquiring into the administration, management and
services of public health organisations and arranging, as
appropriate, inspection of such organisations, and

(c) developing and overseeing the implementation of health
policy and regulation and responding to policy and
regulatory issues as they emerge.

(4) Public health organisations conducting health services

Public health organisations have the functions set out in
Chapter 2 of the Health Services Act 1997. They are responsible
for achieving and maintaining adequate standards of patient care
and services, which may include a role in resolving complaints at
a local level. Their role involves liaising with the Commission
and health profession registration authorities.

(5) Registration authorities

Registration authorities are responsible for the registration of
health professionals and the management of complaints in
conjunction with the Commission. The registration authorities
are also responsible for protecting the public through promoting
and maintaining professional standards.

(6) This section is explanatory only and does not affect any other
provision of this Act, or any other Act, or any instrument made
under this or any other Act.

[3] Section 4 Definitions
Omit paragraph (c) of the definition of health service. Insert instead:

(c) mental health services,

[4] Section 4, definition of “health service”
Insert after paragraph (k):

(k1) forensic pathology services,

[5] Section 13 (Special Commission of Inquiry Report, recommendations 13 and 14)

Omit the section. Insert instead:

13 The outcomes of consultation
(1) If either the Commission or the appropriate registration authority

is of the opinion that a complaint (or any part of a complaint)
should be investigated, it must be investigated.
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(2) If:
(a) neither the Commission nor the appropriate registration

authority is of the opinion that the complaint (or part)
should be investigated, but

(b) either is of the opinion that it should be referred to the
registration authority for consideration as to whether the
registration authority should take any action under the
relevant health registration Act (such as performance
assessment or impairment assessment),

it must be referred to the registration authority under section
26 (1) (b).

(3) If:
(a) neither the Commission nor the appropriate registration

authority is of the opinion that the complaint (or part)
should be investigated or referred to the registration
authority, but

(b) either is of the opinion that it should be referred for
conciliation and the Registrar considers that it is
appropriate for conciliation,

the Commission is to refer the complaint for conciliation under
Division 8.
Note. Only the Medical Practice Act 1992 and the Nurses and Midwives
Act 1991 contain provisions relating to performance assessment.

[6] Section 16 (Special Commission of Inquiry Report, recommendations 8 and 15)

Omit the section. Insert instead:

16 Person against whom complaint made to be notified of complaint
(1) The Commission must give written notice of the making of a

complaint, the nature of the complaint and the identity of the
complainant to the person against whom the complaint is made.
The notice must be given not later than 14 days after the
Commission’s assessment of the complaint under Division 4.

(2) If the Commission has assessed the complaint, the notice is to
include the notice required to be given to the person under section
28.

(3) The Commission may give a copy of the complaint to the person
against whom the complaint is made.

(4) This section does not require the Commission to give notice
under this section if it appears to the Commission, on reasonable
grounds, that the giving of the notice will or is likely to:
Page 5
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(a) prejudice the investigation of the complaint, or
(b) place the health or safety of a client at risk, or
(c) place the complainant or another person at risk of

intimidation or harassment.
(5) Despite subsection (4), the Commission must give the notice if

the Commission is of the opinion that:
(a) it is essential, having regard to the principles of natural

justice, that the notice be given, or
(b) the giving of the notice is necessary to investigate the

matter effectively or it is otherwise in the public interest to
do so.

(6) If the Commission decides that subsection (4) applies to a
complaint but that some form of notice could be given of the
complaint without affecting the health or safety of a client or
putting any person at risk of intimidation or harassment, the
Commission may give such a form of notice.

(7) On the expiration of each consecutive period of 60 days after the
complaint is assessed, the Commission must undertake a review
of a decision not to give notice under this section (or to give
notice in some other form as referred to in subsection (6)) unless
notice under this section has already been given or the
Commission has discontinued dealing with the complaint.

[7] Section 18 Can a complaint be withdrawn?
Omit “provides” from section 18 (2) (c).
Insert instead “, if substantiated, would provide”.

[8] Section 18 (2) (d)
Omit “involves”. Insert instead “, if substantiated, would involve”.

[9] Section 20 The purpose of assessment
Insert “or 25A” after “section 25”.

[10] Section 20 (2) (Special Commission of Inquiry Report, recommendation 6)

Insert at the end of the section:
(2) Unless the Commission decides to decline to entertain a

complaint, the Commission is, as part of its assessment of the
complaint and as soon as practicable after commencing its
assessment:
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(a) to identify the specific allegations comprising the
complaint and the person or persons whose conduct
appears to be the subject of the complaint, and

(b) to use its best endeavours to confirm with the complainant
and with any other person who provided relevant
information in relation to the complaint that the matters so
identified accord with the information provided by them.

[11] Section 20A
Insert after section 20:

20A Duty of Commission to review assessment of complaint
(1) The Commission is to keep under review its assessment of a

complaint while it is dealing with the complaint.
(2) At any time while dealing with a complaint (including during or

at the end of the investigation of a complaint) and after
consultation with the appropriate registration authority, the
Commission may revise its assessment of the complaint and take
any of the following actions:
(a) deal with the complaint under Division 9,
(b) refer the complaint for conciliation,
(c) refer the complaint to the Director-General in accordance

with section 25 or 25A,
(d) refer the complaint to another person or body in

accordance with section 26,
(e) change the person whose conduct appears to be the subject

of the complaint or include another person as a person
whose conduct appears to be the subject of the complaint,

(f) add to or amend the specific allegations comprising the
complaint.

(3) If the Commission revises its assessment of a complaint to
include another person as referred to in subsection (2) (e),
sections 16 and 28 apply to the giving of notice to that person as
if a reference in those sections to the assessment of the complaint
were a reference to the revision of the assessment under this
section.

(4) If the Commission revises its assessment of a complaint and as a
result determines that the conduct of a person previously being
investigated by the Commission will no longer be investigated or
that different conduct of the person will be investigated, the
Page 7
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Commission is to give the person notice in writing that the
person’s conduct is no longer under investigation or that other
conduct of the person is now under investigation (as appropriate).

(5) In this section, complaint includes a part of a complaint.

[12] Section 21A (Special Commission of Inquiry Report, recommendation 7)

Insert after section 21:

21A Commission may obtain certain medical and other documents
(1) For the purposes of the assessment, the Commission may

exercise the powers conferred on it by section 34A in connection
with the investigation of a complaint to obtain hospital and
medical records and documents relating to a health practitioner’s
practice. 

(2) A reference in this Act to a requirement under section 34A
includes a reference to such a requirement that arises under this
section. 

[13] Section 23 Investigation of complaint (Special Commission of Inquiry Report, 
recommendation 9)

Omit “provides” from section 23 (1) (b) (iii).
Insert instead “if substantiated, would provide”.

[14] Section 23 (1) (b) (iv) (Special Commission of Inquiry Report, recommendation 10)

Omit “involves”. Insert instead “if substantiated, would involve”.

[15] Section 23 (3)
Omit the subsection.

[16] Section 24
Omit the section. Insert instead:

24 Referral of complaints for conciliation or complaint resolution
(1) The Commission must refer a complaint for conciliation under

Division 8 if it is required to do so under section 13 (3) or if it
decides to do so under section 20A.

(2) The Commission may deal with a complaint under Division 9 if
the complaint is not required to be investigated, referred to a
registration authority under section 26 or referred for
conciliation.
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(3) The Commission may at any time during the assessment of a
complaint take any action referred to in section 58C with respect
to the complaint without the need for consultation with the
appropriate registration authority.

(4) However, subsection (3) does not affect the requirement in
section 12 (1) for the Commission to consult with the appropriate
registration authority before making a determination on how a
complaint should be dealt with as a result of an assessment of the
complaint.

[17] Section 25 Notification of certain complaints to the Director-General
Insert in alphabetical order of Act name in section 25 (1):

Anatomy Act 1977
Health Records and Information Privacy Act 2002
Human Tissue Act 1983

[18] Section 25A
Insert after section 25:

25A Reference of complaints to be dealt with under inquiry powers of 
Director-General
(1) The Commission may, with the consent of the Director-General,

refer a complaint (or part of a complaint) to the Director-General
if the Commission is of the opinion that the complaint (or part)
relates to a matter that could be the subject of an inquiry by the
Director-General under section 71 of the Public Health Act 1991
or section 123 of the Health Services Act 1997.

(2) Despite section 27 (3), the Commission must discontinue dealing
with a complaint (or part) under that section that has been
referred to the Director-General under this section.

(3) However, the Commission may continue dealing with a
complaint (or any part of a complaint) in so far as it concerns:
(a) the professional conduct of a health practitioner, or
(b) a health service which affects the clinical management or

care of an individual client.
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[19] Section 26 (Special Commission of Inquiry Report, recommendations 13 and 14)

Omit the section. Insert instead:

26 Reference of complaint to another person or body for 
investigation or other action
(1) Following the assessment, the Commission may refer a

complaint (or any part of a complaint):
(a) to an appropriate area health service if it appears that the

complaint (or part) may be capable of resolution at a local
level and the area health service consents, or

(b) to the appropriate registration authority (after consultation
with that authority) if it appears that the complaint (or part)
should be referred to the registration authority for
consideration as to whether the registration authority
should take any action under the relevant health
registration Act, such as performance assessment or
impairment assessment, or

(c) to any other person or body if it appears that the complaint
(or part) raises issues which require investigation by the
other person or body.

(2) However, the Commission must continue to deal with the matter
the subject of the complaint (or part) if it appears to the
Commission that:
(a) the matter raises a significant issue of public health or

safety, or
(b) the matter raises a significant question as to the appropriate

care or treatment of a client by a health service provider, or
(c) the matter, if substantiated, would provide grounds for

disciplinary action against a health practitioner.
(3) An area health service to which a complaint (or part) is referred

under this section may refer the complaint (or part) back to the
Commission if it is unable to resolve it or the area health service
considers that the matter is appropriate to be dealt with under
Division 8 or 9.

(4) If a complaint (or part) has been referred back to the Commission
under subsection (3), the Commission must assess the complaint
(or part) again in accordance with this Division.
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(5) The Commission may not refer a complaint (or part) to the
Director-General under this section.
Note. The Commission may refer a complaint to the Director-General
under section 25 or 25A but only with the consent of the
Director-General.

[20] Section 27 Circumstances in which Commission may discontinue 
dealing with complaint
Omit section 27 (1) (d). Insert instead:

(d) the complaint (or part) has been referred by the
Commission to another person or body for investigation or
for consideration of other action (including, for example,
performance assessment or impairment assessment under
a health registration Act),

[21] Section 28
Omit the section. Insert instead:

28 Notice of action taken or decision made following assessment
(1) The Commission must give the parties to the complaint notice in

writing of the action taken or decision made by the Commission
following its assessment of the complaint. The notice is to be
given within 14 days after the Commission takes that action or
makes that decision.

(2) If the Commission decides to investigate a complaint against a
health practitioner, the Commission must give notice in writing
of the decision:
(a) if the health practitioner has provided the health service in

respect of which the complaint is made under a contract or
agreement with a person who is, or who conducts, a
hospital or other health care facility, to the person, or

(b) if the health practitioner has provided the health service in
the capacity of an employee, to the health practitioner’s
employer.

(3) If the Commission decides to investigate a complaint against a
health practitioner, the Commission may give notice in writing of
the decision to a person who currently employs or engages the
health practitioner as a health practitioner.

(4) This section does not require the Commission to give notice of
action taken or a decision made to investigate a complaint if it
appears to the Commission, on reasonable grounds, that the
giving of the notice will:
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(a) prejudice the investigation of the complaint, or
(b) place the health or safety of a client at risk, or
(c) place the complainant or another person at risk of

intimidation or harassment, or
(d) unreasonably prejudice the employment of the health

practitioner in the case of a health practitioner who has
provided the health service in the capacity of an employee.

(5) Despite subsection (4), the Commission must give the notice if
the Commission is of the opinion that:
(a) it is essential, having regard to the principles of natural

justice, that the notice be given, or
(b) the giving of the notice is necessary to investigate the

matter effectively or it is otherwise in the public interest to
do so.

(6) If the Commission decides that subsection (5) applies to a
complaint but that some form of notice could be given of the
complaint without affecting the health or safety of a client or
putting any person at risk of intimidation or harassment, the
Commission may give such a form of notice.

(7) On the expiration of each consecutive period of 60 days after the
Commission has decided to investigate a complaint, the
Commission must undertake a review of a decision not to give
notice under this section (or to give notice in some other form as
referred to in subsection (6)), unless notice under this section has
already been given or the Commission has discontinued dealing
with the complaint.

(8) The Commission’s notice to the complainant must include:
(a) advice that the complainant may ask the Commission to

review the decision made after assessing the complaint if
the decision is:
(i) not to investigate the complaint, or

(ii) to refer the complaint to the Director-General under
section 25 or 25A, or

(iii) to refer the complaint to another person or body
under section 26, or

(iv) to discontinue dealing with the complaint under
section 27, and

(b) the reasons for the decision.
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(9) The Commission may review a decision made after assessing a
complaint if requested to do so by the complainant, and must do
so if the request is made within 28 days after the complainant is
notified of the decision.
Note. A complainant also has the right under section 41 (3) to request a
review of a decision made by the Commission under section 39 at the
end of its investigation of a complaint.

[22] Section 30 Expert assistance
Insert after section 30 (2):

(2A) If the Commission seeks to obtain a report from a person under
this section in relation to a complaint, the Commission is to
provide the person with all relevant information concerning the
complaint that is in the possession of the Commission.

[23] Section 30 (5)
Insert “, the Commission or the Commissioner” after “obtained”.

[24] Section 33 Powers of entry, search and seizure
Omit section 33 (a). Insert instead:

(a) at any reasonable time, enter and inspect any premises if
the authorised person reasonably believes it is necessary to
enter those premises for the purpose of investigating the
matter with which the complaint is concerned,

[25] Section 33, note
Omit the note.

[26] Section 34A (Special Commission of Inquiry Report, recommendation 12)

Insert after section 34:

34A Power of Commission to obtain information, records and evidence
(1) If the Commission is investigating a complaint and is of the

opinion that a person is capable of giving information, producing
documents (including medical records) or giving evidence that
would assist in the investigation, the Commission may, by notice
in writing given to the person, request the person to do any one or
more of the following:
(a) to give the Commission, by writing signed by the person

(or, in the case of a corporation, by a competent officer of
the corporation) and within the time and in the manner
specified in the notice, any such information of which the
person has knowledge, or
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(b) to produce to the Commission, in accordance with the
notice, any such documents, or

(c) to appear before the Commissioner or a member of staff of
the Commission authorised by the Commissioner at a time
and place specified in the notice and give any such
evidence, either orally or in writing, and produce any such
documents.

(2) A person to whom a request is made under subsection (1) may
comply with the request, but is not required to comply with it
unless the person is:
(a) the complainant, or
(b) a person against whom the complaint was made, or
(c) a health service provider.

(3) Information and documents may be given or provided to the
Commission in compliance with this section despite any other
Act or law (but not despite a provision of Division 8 of this Part
or Division 6B or 6C of Part 2 of the Health Administration Act
1982).

(4) A person who is required to comply with a request under
subsection (1) must not, without reasonable excuse, fail to
comply with the request.
Maximum penalty: 20 penalty units.

[27] Section 35 Offence: obstructing an authorised person, Commission etc
Omit section 35 (d). Insert instead:

(d) furnishes information that is false or misleading in a
material particular to an authorised person, the
Commission, the Commissioner or a member of staff of
the Commission in connection with the exercise of their
functions under this Act with respect to a complaint,

[28] Section 37A
Insert after section 37:

37A Protection from incrimination
(1) Self-incrimination not an excuse

A person is not excused from a requirement under section 34A to
give information, to answer a question or to produce a document
on the ground that the information, answer or document might
incriminate the person or make the person liable to a penalty.
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(2) Information or answer not admissible if objection made

However, any information or answer given by a natural person in
compliance with a requirement under section 34A is not
admissible in evidence against the person in any civil or criminal
proceedings (except disciplinary proceedings or proceedings for
an offence under this Part) if:
(a) the person objected at the time to doing so on the ground

that it might incriminate the person, or
(b) the person was not warned on that occasion that the person

may object to giving the information or answer on the
ground that it might incriminate the person.

(3) Documents admissible

Any document produced by a person in compliance with a
requirement under section 34A is not inadmissible in evidence
against the person in any proceedings on the ground that the
document might incriminate the person.

(4) Further information

Further information obtained as a result of a document produced
or information or answer given in compliance with a requirement
under section 34A is not inadmissible on the ground:
(a) that the document, information or answer had to be

produced or given, or
(b) that the document, information or answer might

incriminate the person.
(5) The Commission, the Commissioner or a member of staff of the

Commission cannot be required (whether by subpoena or any
other procedure) to produce, in connection with any proceedings,
a document that has been obtained as a result of a requirement
under section 34A if the document is not admissible in evidence
in those proceedings because of this section.

[29] Section 39 What action is taken after investigation? (Special Commission 
of Inquiry Report, recommendations 13 and 14)

Omit section 39 (1) (c). Insert instead:
(c) refer the complaint to the appropriate registration authority

(if any) for consideration of the taking of action under the
relevant health registration Act, such as the referral of the
health practitioner for performance assessment or
impairment assessment,
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[30] Section 39 (1A)
Insert after section 39 (1):

(1A) The Commission is not required to take action under this section
if it reviews its assessment of the complaint and takes action
under section 20A.

[31] Section 59
Omit the section. Insert instead:

59 Investigation of health services
The Commission may, in accordance with this Part, investigate
the delivery of health services by a health service provider
directly affecting the clinical management or care of clients
which may not be the particular object of a complaint but which
arises out of a complaint or out of more than one complaint, if it
appears to the Commission that:
(a) the matter raises a significant issue of public health or

safety, or
(b) the matter raises a significant question as to the appropriate

care or treatment of clients, or
(c) the matter, if substantiated, would provide grounds for

disciplinary action against a health practitioner.

[32] Section 96 Exoneration from liability
Insert at the end of the section:

(2) The making of a complaint, or the reporting of any matter or thing
that could give rise to a complaint, to the Commission or a
registration authority by any person does not, if it was done in
good faith, subject the person personally to any action, liability,
claim or demand.

[33] Section 103A
Insert after section 103:

103A Application of Ombudsman Act 1974
(1) The Ombudsman Act 1974 makes provision in respect of the

investigation of the conduct of certain public authorities
including the Commission.
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(2) The Commission is not precluded by anything in this Act or any
other Act from providing information to the Ombudsman in
connection with an investigation by the Ombudsman under the
Ombudsman Act 1974.
Note. Section 12 of the Ombudsman Act 1974 enables a person to make
a complaint about a wide range of conduct of a public authority relating
to administrative action or inaction by the public authority. Section 13 of
that Act enables the Ombudsman to investigate such conduct whether
or not a complaint has been made if it appears to the Ombudsman that
the conduct may be, for example, contrary to law.

[34] Schedule 4 Savings, transitional and other provisions
Omit clause 1. Insert instead:

Part 1 Preliminary
1 Regulations

(1) The regulations may contain provisions of a savings or
transitional nature consequent on the enactment of the following
Acts:
(a) this Act,
(b) Health Legislation Amendment (Complaints) Act 2004,
(c) Health Registration Legislation Amendment Act 2004.

(2) Any such provision may, if the regulations so provide, take effect
from the date of assent to the Act concerned or a later date.

(3) To the extent to which any such provision takes effect from a date
that is earlier than the date of its publication in the Gazette, the
provision does not operate so as:
(a) to affect, in a manner prejudicial to any person (other than

the State or an authority of the State), the rights of that
person existing before the date of its publication, or

(b) to impose liabilities on any person (other than the State or
an authority of the State) in respect of anything done or
omitted to be done before the date of its publication.

Part 2 Provisions consequent on the enactment 
of this Act
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[35] Schedule 4, Part 3
Insert at the end of the Schedule:

Part 3 Provisions consequent on enactment of 
Health Legislation Amendment 
(Complaints) Act 2004

5 Definitions
In this Part:
amending Act means the Health Legislation Amendment
(Complaints) Act 2004.

6 Health Conciliation Registry
(1) The Health Conciliation Registry established under Part 6 (as in

force immediately before its substitution by the amending Act) is
abolished.

(2) A person who was a member of staff of the Health Conciliation
Registry immediately before its abolition is transferred to the
staff of the Commission.

(3) Any such transfer is taken to have been done under section 87 of
the Public Sector Employment and Management Act 2002.

7 Conciliators and conciliation
(1) A person appointed as a conciliator under section 89 before its

repeal by the amending Act and whose appointment is in force
immediately before that repeal is taken to have been appointed as
a conciliator under section 89 (as inserted by the amending Act).

(2) The substitution of Division 8 of Part 2 by the amending Act does
not affect any conciliation of a complaint that had commenced
before the repeal but was not finalised at the repeal and any such
conciliation is to continue to be dealt with as if that Division had
not been repealed.
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Part 4 Provisions consequent on enactment of 
Health Registration Legislation 
Amendment Act 2004

8 Definition
In this Part:
amending Act means the Health Registration Legislation
Amendment Act 2004.

9 Pending proceedings
An amendment made to a health registration Act by the amending
Act does not apply to a complaint that was referred to a
Committee or Tribunal under the Act before the commencement
of the amendment.

10 Amendments relating to constitution of Tribunal and committees
(1) The amendment made to section 147 of the Medical Practice Act

1992 by the amending Act does not affect the Tribunal as
constituted before the commencement of the amendment to deal
with a complaint if the Tribunal is still dealing with that
complaint at that commencement. Accordingly, the Tribunal as
so constituted may continue to deal with the complaint as if the
amendment had not been made.

(2) The amendment made to section 169 of the Medical Practice Act
1992 by the amending Act does not affect any Committee that
was constituted before the commencement of the amendment to
deal with a complaint and is still dealing with the complaint at
that commencement. Accordingly, any such Committee may
continue to deal with the complaint as if the amendment had not
been made.

(3) The amendment made to section 51 of the Nurses and Midwives
Act 1991 by the amending Act does not affect any Committee that
was constituted before the commencement of the amendment to
deal with a complaint and was still dealing with the complaint at
that commencement. Accordingly, any such Committee may
continue to deal with the complaint as if the amendment had not
been made.
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11 Statutory declarations
Any amendment made to a health registration Act by the
amending Act to remove a requirement that a statutory
declaration be given in relation to a complaint applies to a
complaint whether made before, on or after the commencement
of the amendment.

[36] Schedule 5 Special provisions relating to Walker Special Commission of 
Inquiry (Special Commission of Inquiry Report, recommendation 17)

Omit “because of the exercise by a designated person of any function with
respect to a matter to which that protected action relates” from clause 6 (2). 
Insert instead “because a designated person exercises a function in the
circumstances or manner authorised by this Schedule or because of any act or
omission of the Special Commission”.
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Schedule 2 Amendments to Health Care Complaints 
Act 1993 relating to complaints 
resolution

(Section 3)

[1] Long title
Omit “conciliation”. Insert instead “resolution”.

[2] Section 4 Definitions
Omit “constituted” from the definition of Health Conciliation Registry. 
Insert instead “established”.

[3] Section 4
Insert in alphabetical order:

Registrar means the Registrar of the Health Conciliation
Registry.

[4] Section 12 Consultation between the Commission and a registration 
authority
Omit section 12 (1). Insert instead:

(1) Before determining, as a result of the assessment of a complaint,
whether to investigate a complaint, to refer the complaint for
conciliation, to deal with the complaint under Division 9 or to
discontinue dealing with the complaint, the Commission must
consult with the appropriate registration authority and the
Registrar, subject to this section.

[5] Section 15 Provision of information to registration authorities
Insert “and will involve the Registrar in the consultation process” after
“conciliation” in the note to the section.

[6] Section 20 The purpose of assessment
Insert “or dealt with under Division 9” after “conciliated”.

[7] Section 27 Circumstances in which Commission may discontinue 
dealing with complaint
Omit section 27 (1) (b). Insert instead:

(b) the subject-matter of the complaint (or part) is trivial or
does not warrant investigation or conciliation or the
Commission dealing with it under Division 9, or
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[8] Part 2, Divisions 8 and 9
Omit Division 8 and the note to the Part. Insert instead:

Division 8 Conciliation
46 Appointment of conciliators

(1) On the referral of a complaint by the Commission to the Health
Conciliation Registry, the Registrar must appoint a conciliator to
conciliate the complaint.

(2) The Registrar may appoint 2 conciliators to conciliate the
complaint if the Registrar thinks it is desirable to do so.

47 Notification of arrangements for conciliation
Within 14 days after the referral of a complaint by the
Commission to the Health Conciliation Registry, the Registrar
must give written notice to the parties to the complaint of the
following:
(a) that the complaint has been referred for conciliation,
(b) that the conciliation process is voluntary and that the

consent of the parties is required,
(c) the objects of the conciliation process,
(d) confidentiality provisions concerning conciliation,
(e) the effect of any agreements arising out of conciliation,
(f) the reasons why conciliation is considered to be

appropriate.

48 Conciliation to be voluntary
Participation in the conciliation process by the parties to a
complaint is voluntary.

49 Role of conciliator
The function of a conciliator is:
(a) to bring the parties to the complaint together for the

purpose of promoting the discussion, negotiation and
settlement of the complaint, and

(b) to undertake any activity for the purpose of promoting that
discussion, negotiation and settlement, and
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(c) if possible, to assist the parties to the complaint to reach
agreement.

Note. A conciliator has no power to impose a decision on the parties, to
make a determination or to award compensation.

50 Assistance to parties at conciliation
(1) At the conciliation of a complaint, a party to the complaint is not

entitled to be legally represented.
(2) A party to a complaint may be assisted by another person (not

being a legal practitioner) if the assistance is provided:
(a) to the complainant, or
(b) to another party to the complaint and the Registrar or

conciliator gives permission because the party would be
disadvantaged without the assistance.

(3) This section does not prevent an officer of a corporation which is
a party to a complaint from representing the corporation.

(4) Contravention of this section does not invalidate the conciliation
of a complaint.

51 Confidentiality of the conciliation process
(1) Evidence of anything said or of any admission made during the

conciliation process is not admissible in any proceedings before
a court, tribunal or body.

(2) A document prepared for the purposes of, or in the course of, the
conciliation process (or a copy of such a document) is not
admissible in any proceedings before a court, tribunal or body.

(3) This section does not apply to evidence or a document if the
persons who attended, or were named during, the conciliation
process and, in the case of a document, all persons named in the
document, consent to admission of the evidence or document.

(4) A person cannot be required (whether by subpoena or any other
procedure) to produce evidence or a document that is
inadmissible in evidence in proceedings before a court, tribunal
or body because of this section.

52 Conclusion of the conciliation process
(1) The conciliation process is concluded:

(a) if either party terminates the conciliation process at any
time, or
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(b) if the parties to the complaint reach agreement concerning
the matter the subject of the complaint.

(2) The complainant must notify the Registrar without delay if the
parties reach agreement otherwise than during the conciliation
process.

(3) The conciliation process is terminated if the conciliator
terminates the process after having formed the view:
(a) that it is unlikely that the parties will reach agreement, or
(b) a significant issue of public health or safety has been

raised.

53 Preparation and distribution of report on conclusion of 
conciliation process
(1) On the conclusion of the conciliation process, the conciliator who

was involved in the process must prepare a report to the Registrar
concerning the conciliation.

(2) The report may state only:
(a) the outcome of the conciliation process, and
(b) whether or not a recommendation is made that the

Commission investigate the complaint.
(3) As soon as practicable after receipt of the report, the Registrar

must give a copy of the report to the Commission, the parties to
the complaint and the appropriate registration authority (if any).

54 Furnishing of other information to Registrar concerning 
conciliation process

A conciliator who was involved in a conciliation process must
furnish information to the Registrar (otherwise than in a report
under section 53) sufficient to enable the Registrar to comply
with section 55.

55 Six-monthly reports to registration authorities
(1) As soon as practicable after 1 April and 1 October in each year,

the Registrar must furnish a report to each registration authority
setting out the following information in relation to the complaints
which have been dealt with under this Division during the
previous 6 months:
(a) the number of complaints dealt with,
(b) the background of each complaint,
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(c) the nature of the issues the subject of the conciliation
process,

(d) any issues of a general nature arising out of each complaint
relevant to the professional or educational standards of the
profession concerned.

(2) A report must not contain any information which identifies a
party to a complaint.

(3) A registration authority must not use a report furnished to it under
this section except for the purpose of providing general
information to health practitioners who are registered by it
concerning the professional or educational standards of their
profession.

56 Complaint may be referred for investigation
(1) The Commission may investigate a complaint that has been dealt

with under this Division but only if:
(a) the report under section 53 contains a recommendation that

the Commission investigate the complaint, or
(b) new material concerning the matter the subject of the

complaint becomes available and that material raises a
matter which would cause the Commission to refer the
complaint for investigation in accordance with section 23.

(2) Before investigating the complaint, the Commission must consult
with the appropriate registration authority (if any). If either the
Commission or the appropriate registration authority (or both) is
(or are) of the opinion that a complaint should be investigated, it
must be investigated.

57 Health Conciliation Registry and conciliators to be independent in 
dealing with complaints

A member of staff of the Commission employed in the Health
Conciliation Registry or a conciliator is not subject to the
direction and control of the Commissioner in relation to dealing
with any particular complaint that has been referred to the Health
Conciliation Registry for conciliation.

58 Offence for conciliator to disclose information obtained in 
conciliation

A conciliator or a member of staff of the Commission employed
in the Health Conciliation Registry must not disclose information
obtained during the conciliation of a complaint (including to a
member of staff of the Commission that is not employed in the
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Registry) except in any one or more of the following
circumstances:
(a) with the consent of the parties to the complaint concerned,
(b) in connection with the administration or execution of this

Division,
(c) if there are reasonable grounds to believe that the

disclosure is necessary to prevent or minimise the danger
of injury to any person or damage to any property,

(d) in accordance with a requirement imposed by or under a
law of the State (other than a requirement imposed by a
subpoena or other compulsory process) or the
Commonwealth.

Maximum penalty: 10 penalty units or imprisonment for 6
months, or both.

58A Offence of concealing a serious offence
A conciliator is not liable to be proceeded against under section
316 of the Crimes Act 1900 in respect of any information
obtained in connection with the conciliation process.

Division 9 Complaints resolution
58B Objects of Commission under this Division

The objects of the Commission under this Division are as
follows:
(a) to provide an alternate and neutral means of resolving

complaints that is independent of the investigative
processes of the Commission,

(b) to facilitate the resolution of complaints, including
determining the most appropriate means of resolution
having regard to the nature of the complaint and the
expectations of the parties to the complaint,

(c) to provide information to health service providers and
members of the public on the complaints resolution
functions of the Commission under this Part.

58C Function of Commission under this Division
The Commission, when dealing with a complaint under this
Division, is to take appropriate measures to assist in the
resolution of the complaint, including (but not limited to) any of
the following measures:
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(a) providing information to the parties to the complaint,
(b) undertaking discussions concerning the complaint with the

parties to the complaint,
(c) facilitating the direct resolution of the complaint between

the parties to the complaint.

58D Participation in complaints resolution process to be voluntary
Participation in the complaints resolution process under this
Division by the parties to a complaint is voluntary.

[9] Section 65 Functions
Insert after section 65 (1) (a):

(a1) without limiting paragraph (a), to monitor and review the
exercise of functions by the Health Conciliation Registry,

[10] Section 80 Functions of Commission
Omit section 80 (1) (b). Insert instead:

(b) to assess those complaints and, in appropriate cases, to
investigate them, refer them for conciliation or deal with
them under Division 9,

[11] Part 6
Omit the Part. Insert instead:

Part 6 Health Conciliation Registry
85 Health Conciliation Registry

There is established a Health Conciliation Registry within the
Commission.

86 Functions of Health Conciliation Registry
(1) The Health Conciliation Registry has the functions conferred or

imposed on it by or under this or any other Act.
(2) In particular, the Health Conciliation Registry has the following

functions:
(a) to arrange for the conciliation of complaints referred to the

Registry by the Commission,
(b) to liaise with the parties to a conciliation, including

conducting pre-conciliation conferences, where
appropriate,
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(c) to appoint a conciliator or conciliators to conduct the
conciliation of a complaint referred to the Registry by the
Commission,

(d) to facilitate the conciliation of complaints,
(e) to provide information about the conciliation process to the

public and to health professionals.

87 Registrar of Health Conciliation Registry
The Commission is to appoint a member of its staff as Registrar
of the Health Conciliation Registry to manage the Registry.

88 Staff of Health Conciliation Registry
The Commission is to designate as staff of the Health
Conciliation Registry such of its staff as may be necessary to
enable the Registry to carry out its functions.

89 Conciliators
(1) The Minister may appoint one or more suitably qualified persons

to be conciliators for the purposes of this Act.
(2) A conciliator may be appointed on a full-time or part-time basis.
(3) Schedule 2 has effect with respect to the conciliators.

90 Functions of conciliators
A conciliator has the functions conferred or imposed on a
conciliator by or under this or any other Act.

[12] Section 96 Exoneration from liability
Omit “the Registrar, a conciliator or a person employed in the Registry”.
Insert instead “the Registrar or a conciliator”.

[13] Section 97 Pending legal proceedings do not prevent exercise of certain 
functions
Omit “the Health Conciliation Registry,”.
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Schedule 3 Amendment of other Acts
(Section 4)

3.1 Freedom of Information Act 1989 No 5
[1] Schedule 2 Exempt bodies and offices

Omit the matter relating to the Health Care Complaints Commission.
Insert instead:

The Health Care Complaints Commission—complaint handling,
investigative, dispute resolution and reporting functions
(including any functions exercised by the Health Conciliation
Registry).

[2] Schedule 2
Omit “The Health Conciliation Registry—conciliation functions.”

3.2 Health Administration Act 1982 No 135
[1] Section 14 Employees of Corporation

Omit section 14 (1) (b1).

[2] Part 2, Division 6C (Special Commission of Inquiry Report, page 132)

Insert after Division 6B:

Division 6C Root cause analysis teams
20L Definitions

In this Division:
RCA team means a root cause analysis team appointed under
section 20M.
relevant health services organisation means any area health
service, a statutory health corporation prescribed by the
regulations or an affiliated health organisation prescribed by the
regulations.
reportable incident means an incident relating to the provision of
health services by a relevant health services organisation, being
an incident of a type prescribed by the regulations or set out in a
document adopted by the regulations.
service means a health service, and includes any administrative
or other service related to a health service.
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20M Establishment of RCA teams to deal with reportable incidents
(1) When a reportable incident involving a relevant health services

organisation is reported to the chief executive officer of the
organisation, the organisation is to appoint an RCA team in
relation to the reportable incident.

(2) The relevant health services organisation is, subject to the
regulations, to appoint such members of the RCA team as the
organisation considers appropriate to undertake the functions of
the RCA team in relation to the reportable incident.

(3) The relevant health services organisation is to cause a written
record to be kept of the persons appointed under this section as
members of the RCA team in relation to a particular reportable
incident.

20N Restrictions on Committees
(1) A RCA team does not have authority to conduct an investigation

relating to the competence of an individual in providing services.
(2) A report furnished or information made available by a RCA team

must not disclose:
(a) the name or address of an individual who is a provider or

recipient of services unless the individual has consented in
writing to that disclosure, or

(b) as far as is practicable, any other material that identifies, or
may lead to the identification of, such an individual.

(3) A RCA team is to have regard to the rules of natural justice in so
far as they are relevant to the functions of a RCA team.

20O Responsibilities of RCA team in relation to reportable incident
(1) A RCA team is to notify in writing the relevant health services

organisation by which it was appointed if the RCA team is of the
opinion that the reportable incident that it is considering raises
matters that may involve professional misconduct or
unsatisfactory professional conduct by a person who is a visiting
practitioner or employee of the organisation or may indicate that
such a person is suffering from an impairment.

(2) A RCA team may notify in writing the relevant health services
organisation by which it was appointed if the RCA team is of the
opinion that the reportable incident that it is considering raises
matters that may involve unsatisfactory professional
performance by a person who is a visiting practitioner or
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employee of the organisation, but not to the extent that would
constitute professional misconduct or unsatisfactory professional
conduct.

(3) On completion of its consideration of a reportable incident, a
RCA team must prepare a report in writing that contains the
following:
(a) a description of the reportable incident,
(b) a causation statement, being a statement that indicates the

reasons why the RCA team considers the reportable
incident concerned occurred,

(c) any recommendations by the RCA team as to the need for
changes or improvements in relation to a procedure or
practice arising out of the incident.

20P Disclosure etc of information
A person who is or was a member of a RCA team must not make
a record of, or divulge or communicate to any person, any
information acquired by the person as such a member, except:
(a) for the purpose of exercising the functions of a member, or
(b) for the purposes of any recommendation of an RCA team,

or
(c) for the purposes of any report prepared by a RCA team

under section 20O (3), or
(d) in accordance with the regulations.
Maximum penalty: 50 penalty units.

20Q Information not to be given in evidence
(1) A person who is or was a member of a RCA team and the relevant

health services organisation for which the RCA team was
established are neither competent nor compellable:
(a) to produce before any court, tribunal, board or person any

document in his, her or its possession or under his, her or
its control that was created by, at the request of or solely
for the purpose of the RCA team, or

(b) to divulge or communicate to any court, tribunal, board or
person any matter or thing that came to the notice of a
member of the RCA team as such a member.

(2) Subsection (1) does not apply to a requirement made in
proceedings in respect of any act or omission by a RCA team or
by a member of a RCA team as a member.
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20R Findings of RCA team not evidence of certain matters
A notification or report of a RCA team under section 20O is not
admissible as evidence in any proceedings that a procedure or
practice is or was careless or inadequate.

20S Personal liability of members etc
(1) Anything done by a RCA team, a member of a RCA team or any

person acting under the direction of a RCA team, in good faith for
the purposes of the exercise of the RCA team’s functions, does
not subject such a member or person personally to any action,
liability, claim or demand.

(2) Without limiting subsection (1), a member of a RCA team has
qualified privilege in proceedings for defamation in respect of:
(a) any statement made orally or in writing in the exercise of

the functions of a member, or
(b) the contents of any report or other information published

by the RCA team.
(3) The members of a RCA team are, and are entitled to be,

indemnified by the relevant health services organisation for
which the RCA team is established in respect of any costs
incurred in defending proceedings in respect of a liability against
which they are protected by this section.

20T Regulations relating to RCA teams
The regulations may make provision for or with respect to the
following:
(a) the constitution and membership of RCA teams,
(b) the functions of RCA teams,
(c) the procedure of RCA teams and the manner in which they

are to exercise their functions,
(d) permitting or requiring RCA teams to make specified

information available to the public,
(e) permitting or requiring RCA teams to furnish reports

concerning their activities to the Minister and to relevant
health services organisations,

(f) enabling a RCA team to be established by a relevant health
services organisation in respect of a reportable incident at
another health services organisation.
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20U Review of Division
(1) The Minister is to review this Division to determine whether the

policy objectives of the Division remain valid and whether the
terms of the Division remain appropriate for securing those
objectives.

(2) The review is to be undertaken as soon as possible after the period
of 3 years from the date of commencement of this Division.

(3) A report on the outcome of the review is to be tabled in each
House of Parliament within 12 months after the end of the period
of 3 years.

3.3 Health Services Act 1997 No 154
[1] Section 99A

Insert after section 99:

99A Duty of chief executive officer to report certain conduct of visiting 
practitioner
(1) The chief executive officer of a public health organisation is to

report to a registration authority any conduct of a visiting
practitioner that the chief executive officer suspects on
reasonable grounds may constitute professional misconduct or
unsatisfactory professional conduct under the health registration
Act by which the registration authority is constituted.

(2) In this section, health registration Act and registration authority
have the same meanings as in the Health Care Complaints Act
1993.
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[2] Section 117A
Insert after section 117:

117A Duty of chief executive officer to report certain conduct of 
employee 
(1) The chief executive officer of a public health organisation is to

report to a registration authority any conduct of an employee of
the organisation that the chief executive officer suspects on
reasonable grounds may constitute professional misconduct or
unsatisfactory professional conduct under the health registration
Act by which the registration authority is constituted.

(2) In this section, health registration Act and registration authority
have the same meanings as in the Health Care Complaints Act
1993.
Page 34



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /FlateEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <FEFF00500043004f0020007300740061006e00640061007200640020005000440046002000730065007400740069006e00670073>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




