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ANNEXURE TO SCHEDULE 1 GENERAL ORDER FORM  

ITEM 43 ADDITIONAL CONDITIONS 
  
PART A: AMENDMENTS AND ADDITIONS TO CUSTOMER CONTRACT TERMS 

 

The clauses contained in this Annexure apply to the Customer Contract and are deemed to be 
incorporated into Item 43 of the General Order Form as if they are stated in that Item.  

1. Delay and Liquidated Damages 

1.1 Clauses 6.24 to 6.35 (inclusive) of Part 2 are deleted and replaced with "Not Used" and all other 
references to those clauses in the Customer Contract are considered to be references to the 
corresponding clause in this Clause 1 of Item 43.  

NOTIFICATION 

1.2 Without prejudice to any other obligation of the Contractor under clauses 1.3 to 1.14 of this Item 
43, each Party must do all it reasonably can to promptly inform the other of anything that it 
becomes aware of which is likely to affect the cost, quality or timing of delivery of the Deliverables, 
and the Parties must then investigate how to avoid or minimise any adverse effect on the 
Customer Contract.  

KEY DATES 

1.3 The Contractor shall:  

(a) proceed with the performance of the Services and provision of the Deliverables under the 
Customer Contract with due expedition and without delay; and 

(b) ensure that the Go Live Milestone and the Final Milestone are each Complete by their 
respective Agreed Dates.     

NOTICE OF DELAY 

1.4 Within three Business Days of the Contractor becoming aware of a Delay, it shall give the 
Customer written notice of the cause or probable cause of Delay and the estimated Delay. 

CLAIM 

1.5 The Contractor will be entitled to an extension of time to an Agreed Date (EOT), if and only if, and 
as conditions precedent to such entitlement: 

(a) a Delay Event occurs so as to delay the Contractor in achieving: 

(i) prior to the Agreed Date, Completion of a relevant Milestone by the Agreed Date; 
and 

(ii) after the Agreed Date, Completion of a relevant Milestone;  

(b) within 5 days after the earlier of the date when the Contractor became aware or should 
reasonably have become aware of the cause of the Delay, the Contractor gives the 
Customer a claim, by written notice, for an EOT to the Agreed Date, setting out in detail:  

(i) the cause of the Delay; 

(ii) the facts of the Delay; 

(iii) the extent of the Delay and the number of days EOT claimed;  

(iv) the date on which the cause of the Delay first arose; and  
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(v) the steps taken by the Contractor to prevent the occurrence of the Delay and 
minimise the consequences of the Delay;  

(c) the Contractor has done all things reasonably within its power to minimise the duration 
and consequences of the Delay;  

(d) if, when the time for giving the notice in accordance with clause 1.5(b) of this Item 43 
arises, the Delay is continuing, the Contractor gives a further written of the Delay to the 
Customer advising the Customer that the Delay is still continuing every 5 days until the 
cessation of the Delay; and 

(e) if clause 1.5(d) of this Item 43 applies, within 2 Business Days of the cessation of the 
delay, the Contractor gives the Customer a claim, by written notice, for an EOT to the 
Agreed Date, setting out in detail the final number of days EOT claimed.  

ASSESSMENT 

1.6 If the Delay Event is overlapping with another cause of Delay which is not a Delay Event, then, to 
the extent that the overlapping event causes a Delay, the Contractor shall not be entitled to an 
EOT. 

1.7 In determining whether the Contractor is entitled to an EOT:  

(a) the Customer may assess whether the Contractor will be delayed in achieving Completion 
of the relevant Milestone by the Agreed Date by using all of the information available to it 
at the time that the determination is made (regardless of when the determination is made) 
and the Customer is not restricted to considering only that information available at the time 
of the cause of the Delay or at the time the Contractor's claim for an EOT is submitted; 
and 

(b) the Customer shall have regard to whether the Contractor has taken all reasonable steps 
to prevent the occurrence of the Delay and minimise the consequences of the Delay. 

1.8 If the Contractor has not strictly complied with the provisions of clauses 1.4 and 1.5 of this Item 
43: 

(a) the Customer is required to provide written notice to the Contractor that the Contractor is 
not entitled to an EOT in respect of the relevant Delay;  

(b) the Customer shall not be liable upon any claim by the Contractor in respect of the Delay 
Event or the Delay; and 

(c) the Contractor releases and waives any entitlement it may have to any claim whatsoever 
against the Customer, including a claim for an adjustment to the contract sum, an EOT, 
delay damages or any other costs, in respect of the Delay Event or the delay.  

1.9 Where the Contractor suffers material additional costs due to the Delay Event, then the Contractor 
may raise a Change Request for consideration by the Customer.  

EXTENSION OF TIME 

1.10 Within 10 Business Days after receiving the Contractor's claim for an EOT pursuant to clause 
1.5(b) or 1.5(e) of this Item 43 (as applicable), the Customer shall give to the Contractor written 
notice setting out the EOT so assessed.  
 

1.11 Without limiting Customer's rights or obligations in respect of the granting of EOTs, an EOT will be 
granted by Customer to the extent that a Delay is caused by:   

 a Force Majeure Event which prevents the Contractor performing the relevant obligations 
by the Agreed Date;  or  

 a wrongful act or omission by the Customer, its Personnel, or any contractor to the Customer 
identified in the Order Documents as being organised by, or under the direction of, the 
Customer (other than the Contractor and its contractors),  
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and the Contractor has strictly complied with the provisions of clauses 1.4 and 1.5 of this Item 43 
in respect of that Delay.  The Contractor will use commercially reasonable efforts to minimise the 
effects of the circumstances described in clauses 1.11(a) and (b) of this Item 43 and implement 
workarounds where possible. 

1.12 A delay by the Customer or the failure of the Customer to grant an EOT or to grant an EOT within 
10 Business Days shall not cause any Agreed Date to be set at large and the EOT claim will be 
deemed to be rejected. 

1.13 Notwithstanding that the Contractor is not entitled to or has not claimed an EOT, the Customer 
may at any time and from time to time, by notice in writing to the Contractor, give written notice of 
an EOT. This entitlement to extend is for the benefit of the Customer only, and the Customer is 
not required to act fairly or take into account the interest of the Contractor in deciding whether or 
not to exercise this right. 

TERMINATION 

1.14 If the Contractor fails to Complete the Go Live Milestone by the Agreed Date, the Customer may 
issue a Notice in Writing of a breach in respect of such failure, specifying a period during which 
the Contractor is required to remedy that breach, such period to be the greater of:  

 10 Business Days; or 

 such longer period stated in the Notice in Writing,  

and if the Contractor has not remedied that failure to Complete the Go Live Milestone (by 
Completing the Milestone) by the end of such period, the Customer may terminate the Customer 
Contract immediately by Notice in Writing to the Contractor.  

LIQUIDATED DAMAGES 

1.15 Where the Parties have agreed in Item 21 of the General Order Form that liquidated damages will 
be payable for the late completion of an LD Obligation, clauses 1.16 to 1.19 of this Item 43 apply. 

1.16 If the Contractor fails to achieve an LD Obligation by the applicable Agreed Date, the Contractor 
will pay the Customer liquidated damages at the rate set out in Item 21 of the General Order Form 
(Liquidated Damages) per day for each day from the Agreed Date to the date on which the 
Contractor achieves Completion in respect of the Milestone, inclusive. The Liquidated Damages 
will accrue on a daily basis as a debt due and owing.  

1.17 The Parties agree and acknowledge that the Liquidated Damages are a genuine estimate of the 
costs to be incurred by the Customer in the event that the Contractor fails to achieve Completion 
in respect of a Milestone by the Agreed Date and is not out of all proportion to those costs.  

1.18 If the Contractor has paid the Customer Liquidated Damages and subsequently the Customer 
notifies the Contractor of an EOT then the Customer will reimburse the Contractor the Liquidated 
Damages paid to the extent of the EOT. 

 

1.19 The Parties agree that where the Contractor has not successfully achieved Completion in respect 
of a Milestone by the date on which any cap on Liquidated Damages that is set out in Item 21 of 
the General Order Form is reached (Relevant Date), the payment of Liquidated Damages by the 
Contractor under clause 1.16 of this Item 43 is without prejudice to the Customer’s right to claim 
damages at large in respect of loss, damage or expense that arise after the Relevant Date out of 
or in connection with the Contractor not achieving Completion in respect of the Milestone by the 
Relevant Date. 
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2. Personnel 

PERSONNEL – GENERAL 

2.1 Clause 8 of Part 2 is deleted and replaced with "Not Used" and all other references to clause 8 of 
Part 2 in the Customer Contract are considered to be references to the corresponding clause in 
this Clause 2 of Item 43.  

2.2 Neither Party may, without the prior written consent of the other Party, engage, employ or induce 
or cause a third party to induce the other Party’s Personnel engaged in the performance of the 
Customer Contract to enter into a contract for service or a contract of employment with it.  

2.3 The restriction in clause 2.2 of this Item 43 shall apply during the Contract Period and for a period 
of six months after the end of the Contract Period.  

2.4 A general solicitation for employment which is placed in good faith such as a newspaper 
advertisement shall not constitute a breach of clause 2.2 of this Item 43.  

2.5 The Parties agree that the restrictions in clauses 2.1 to 2.4 of this Item 43 are necessary to 
protect the legitimate interests of each Party.  

2.6 The Customer must make available its Personnel to work with the Contractor as stated in the 
Order Documents including Item 26 of the General Order Form. The Parties will identify such 
Personnel and their roles in the Order Documents.  

2.7 The Customer must use reasonable efforts to ensure that its Personnel who are made available to 
work with the Contractor have the requisite authority, qualifications, competencies, skills and 
experience to perform their tasks. 

2.8 The Contractor must ensure a safe system of work for any of the Customer’s Personnel who the 
Customer makes available to perform work under the control and direction of the Contractor at the 
Contractor’s premises.  

CONTRACTOR PERSONNEL CHECKS 

2.9 Subject to clause 2.10 of this Item 43, before a member of Contractor's Personnel (Prospective 
Person) is engaged to perform any of the Contractor's obligations under the Customer Contract, 
the Contractor must, at the Contractor's expense: 

(a) except to the extent that the Customer directs otherwise, within the three week period 
before the person is engaged to perform any of the Contractor's obligations under the 
Customer Contract:  

(i) check the Prospective Person's personal identification from standard photographic 
identification documentation (that is, photographic identity proof which is approved 
as official identity proof by the government of the country in which the Prospective 
Person resides, for example but not limited to passport or driver’s licence); 

(ii) check that the Prospective Person actually resides at the residential address 
provided; 

(iii) verify references of the Prospective Person relevant to the last two years of 
employment with that Prospective Person's previous employer(s); 

(iv) verify all details of the highest level of education that the Prospective Person has 
represented to the Contractor that they have obtained, on their application for 
employment with the Contractor (including that the relevant certification of the 
relevant level of education is genuine); 

(v) verify that the relevant Prospective Person is not listed on any: 

(A) global terrorism database; or 

(B) international or national criminal database (based on the country in which 
the Prospective Person is engaged to perform the Services and 
Deliverables), 
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and is not the subject of any Sanctions or listed on the Consolidated List; 

(vi) verify that a trial is not currently underway against the Prospective Person, which 
could result in a conviction of that Prospective Person for a Relevant Offence; 

(vii) for Contractor Personnel who are resident in Australia, perform or procure: 

(A) a National Police Check of that person from the Criminal Records Branch 
of the Australian Federal Police (or such other branch or office of the 
Australian Federal Police or Law enforcement agency performing the 
functions of the Criminal Records Branch from time to time); and  

(B) an Eligibility to Work Check;   

and provide the results to the Customer; and 

for Contractor's Personnel who are resident outside Australia (or have resided 
outside Australia at any point in the 10 years prior to the Commencement Date), 
use reasonable endeavours to perform or procure a criminal record search of that 
person from the relevant police force of the jurisdiction where the Contractor 
Personnel resides (and any jurisdiction in which that Contractor Personnel has 
resided at any point in the 10 years prior to the Commencement Date) and provide 
the results to the Customer; and 

(b) conduct such other investigations as the Customer may reasonably request and must 
provide the results of those investigations to the Customer. 

The Customer will use reasonable measures to securely store the results of the checks 
described in this clause 2.9. The Customer will destroy such results no later than 12 
months after receipt from the Contractor.  

2.10 If: 

(a) the Customer requires (in writing) a Prospective Person to commence the performance of 
any of the Contractor's obligations under the Customer Contract prior to the relevant 
checks required under clause 2.9 of this Item 43 (Relevant Checks) being finalised, then 
the Contractor must complete the Relevant Checks as soon as reasonably practicable 
after (but in any event no later than six weeks after) the Prospective Person has 
commenced performing the relevant obligations; and 

(b) the Relevant Checks return a non-compliant result, then the Contractor must: 

(i) immediately remove the relevant Contractor Personnel from the performance of 
any of the Contractor's obligations under the Customer Contract; and 

(ii) replace that Contractor Personnel with a person who is acceptable to the 
Customer within a reasonable time of the Customer’s request to do so and without 
inconvenience or cost to the Customer. 

2.11 The Contractor acknowledges that: 

(a) the Customer may: 

(i) carry out the searches referred to in clause 2.9(a) of this Item 43 itself; and 

(ii) conduct such other investigations as the Customer considers appropriate and the 
Contractor must provide all such assistance as the Customer may reasonably 
request; and  

(b) any search or investigation by the Customer in accordance with this clause 2.11 of this 
Item 43 will not constitute a breach of the Customer Contract nor affect the Contractor’s 
obligations under the Customer Contract. 

2.12 The Contractor must obtain all necessary consents from Contractor Personnel to enable: 

(a) the Contractor and the Customer to conduct searches or investigations under and within 
the timeframes specified in clauses 2.9 and 2.11 of this Item 43; and 
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(b) the Contractor to provide the results of its searches or investigations to the Customer in 
accordance with clause 2.9 of this Item 43. 

2.13 If the Contractor is unable to obtain a consent required under clause 2.12 of this Item 43 from a 
person, then, unless the Customer agrees otherwise in writing, the Contractor must not engage 
that person to perform the Contractor's obligations under the Customer Contract and the 
Contractor must provide a replacement for that person who is acceptable to the Customer within a 
reasonable time of the Customer’s request to do so and without inconvenience or cost to the 
Customer. 

2.14 The Contractor must notify the Customer and not allow any Contractor Personnel to be engaged 
in performing the Contractor's obligations under the Customer Contract without the Customer's 
written consent if: 

(a) a search conducted under clauses 2.9 or 2.11 of this Item 43 shows that the person:  

(i) has been convicted of an offence which is or could be a Relevant Offence; 

(ii) is listed on any:  

(A) global terrorism database; or  

(B) international or national criminal database (based on the country in which 
the Prospective Person is engaged to perform the Services and 
Deliverables); or  

(iii) is the subject of any Sanctions or listed on the Consolidated List;  

(iv) fails the Eligibilty to Work Check; or  

(v) any of the identification, address, prior employment, education or other details 
provided by the person are false or incorrect;  

(b) the Contractor has reliable evidence that the person has a criminal conviction or has 
served a custodial sentence and that conviction occurred, or any part of that sentence was 
served, in the previous 10 years anywhere in the world; or 

(c) the Contractor has reliable information indicating that a trial is currently underway against 
the person which could result in a conviction of that person for an offence which is or 
could be a Relevant Offence, 

(each such member of Contractor Personnel being a Prohibited Contractor Personnel). 

2.15 If, after the Contractor has engaged a person to perform the Contractor's obligations under the 
Customer Contract, the Contractor becomes aware of information of the type referred to in clause 
2.14 of this Item 43, then the Contractor must immediately notify the Customer and the Contractor 
must take such reasonable action as the Customer requests in relation to the person including 
replacing that person with a person who is acceptable to the Customer within a reasonable time of 
the Customer’s request to do so and with minimal inconvenience and no cost to the Customer.  

2.16 If, as a result of any investigation referred to above, the Customer is of the reasonable opinion 
that any member of the Contractor's Personnel is unsuitable to be involved in performing the 
Contractor's obligations, then the Customer may request the Contractor to remove that person 
from the performance of the Customer Contract. If the Customer makes such a request, then the 
Contractor must provide replacement personnel reasonably acceptable to the Customer within a 
reasonable time of the Customer’s request and without inconvenience or cost to the Customer. 

2.17 The Contractor: 

(a) represents and warrants that, as at the Commencement Date and on every day during the 
Contract Period, to its knowledge: 

(i) no Contractor Personnel are: 

(A) the subject of any Sanctions; or 

(B) listed on the Consolidated List; and 
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(ii) it is not: 

(A) the subject of any Sanctions; 

(B) controlled by, one or more persons that are the subject of Sanctions; or 

(C) located, organised or resident in a country or territory that is the subject or 
target of Sanctions; and 

(b) must: 

(i) annually during the the Contract Period, within 30 days of the Commencement 
Date, and each anniversary of the Commencement Date (each, a Compliance 
Date), conduct an assessment of the Contractor's continued compliance with the 
warranties given by the Contractor under this clause 2.17 of this Item 43; and 

(ii) provide to the Customer, within 30 days of each Compliance Date during the 
Contract Period, a report which details the results of the assessment referred to in 
paragraph (i) above. 

SPECIFIED PERSONNEL 

2.18 The identity and roles of any Specified Personnel must be stated in Item 27 of the General Order 
Form. 

REQUIREMENTS FOR SPECIFIED PERSONNEL  

2.19 The Contractor must: 

(a) dedicate each member of Specified Personnel to the Customer Contract during the times 
and for the duration of the period specified in Item 27 of the General Order Form and must 
not redeploy those Specified Personnel without the Customer's prior consent, for the 
duration of their involvement in the program of work contemplated by the Customer 
Contract (Program); 

(b) ensure that:  

(i) each member of Specified Personnel: 

(A) works on the Program during the times and for the duration of the period 
specified in Item 27 of the General Order Form and otherwise devotes 
sufficient time and effort to ensure that the Key Position filled by that 
person is efficiently and effectively discharged; and 

(B) performs the specified role and responsibilities for their Key Position as 
specified in Item 27 of the General Order Form and the PIPP; and 

(ii) the Key Positions are filled and performed by the Specified Personnel at all times 
during the Contract Period; 

(c) without limiting the Contractor's obligations under clause 2.19(a) of this Item 43, except as 
may be otherwise specified in Item 27 of the General Order Form: 

(i) only use in Key Positions members of the Contractor's Personnel who are:  

(A) identified as Specified Personnel in Item 27 of the General Order Form or 
the PIPP; or 

(B) approved by the Customer as new or replacement Specified Personnel in 
accordance with the procedure set out in clause 2.20 of this Item 43 for 
appointing or replacing Specified Personnel; and 

(ii) not replace or appoint a new member of Specified Personnel, or appoint a new 
person to any Key Position, unless the Contractor has complied with the 
procedure under clause 2.20 of this Item 43; 
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(d) not induce any Specified Personnel to cease to devote all of their time and effort on a full-
time basis (or such other basis specified in Item 27 of the General Order Form) in 
supplying the Services; and 

(e) promptly notify the Customer if any Specified Personnel becomes unable to devote all of 
their time and effort on a full-time basis (or such other basis specified in Item 27 of the 
General Order Form) to supplying the Services or gives notice of the termination of their 
employment or engagement. 

APPOINTMENT AND REPLACEMENT 

2.20 Before appointing or replacing a member of Specified Personnel, or appointing a new person to 
any Key Position, the Contractor must: 

(a) notify the Customer of the proposed appointment (if possible, at least 20 Business Days 
prior to the proposed appointment); 

(b) if required by the Customer: 

(i) introduce the individual to appropriate Customer representatives (and, upon 
request, provide such representatives with the opportunity to interview and 
evaluate the individual); and 

(ii) provide the Customer with a resume and other information about the individual 
reasonably requested by the Customer; 

(c) if the Customer objects to the proposed appointment on the reasonable grounds notified 
to the Contractor, attempt to resolve the Customer’s concerns;  

(d) if the Parties are unable to resolve the Customer’s concerns within five Business Days, 
not appoint the individual to that position and, as soon as reasonably practical and within 
10 Business Days if possible, propose to the Customer the appointment of another 
individual of suitable ability and qualifications; and 

(e) not appoint the individual as a member of Specified Personnel until the Customer has 
approved that person or notified the Contractor that its approval is not required, such 
approval not to be unreasonably delayed or withheld. 

2.21 The Customer's approval of a member of Specified Personnel may be subject to conditions which 
will be subject to agreement with the Contractor. The Contractor must ensure it complies with all 
such conditions in appointing that individual as a member of Specified Personnel. 

2.22 If a member of Specified Personnel is replaced, the Contractor: 

(a) must not charge the Customer: 

(i) for the work, tasks or time performed by the replacement Personnel to be trained 
and briefed and to get up to speed on their role and duties; or 

(ii) for both the replacement Personnel and the outgoing Personnel during any period 
that those persons are engaged in training, handover or shadowing of the outgoing 
Personnel's role and daily duties; and 

(b) must, with each invoice relating to that month's work, notify the Customer as to whether 
that invoice complies with paragraph (a) above. 

NOTICE OF REPLACEMENT 

2.23 The Customer may at any time notify the Contractor that it requires on reasonable grounds: 

(a) the Contractor to replace any Specified Personnel; and/or 

(b) the Specified Personnel to undergo any additional training, stating the reasons for the 
requirement. 

2.24 If the Customer notifies the Contractor that it requires replacement of any Specified Personnel 
under clause 2.23(a), the Contractor must: 
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(a) replace that Specified Personnel with another member of the Contractor's Personnel of 
suitable ability, experience, skills and qualifications for their Key Position; and  

(b) ensure that it immediately withdraws any access the person being removed or replaced 
may have to any Confidential Information of the Customer or to the Customer's premises, 
systems or Customer Data. 

RETENTION / TURNOVER OF PERSONNEL 

2.25 The Contractor must put in place and maintain an effective retention strategy and use other 
commercially reasonable efforts to keep the turnover of Contractor Personnel performing the 
Services to a level comparable with or better than the industry average for large, well-managed 
professional services companies providing services that are the same as or substantially similar to 
the Services.  

2.26 The Contractor:  

(a) must maintain the resourcing levels of its Personnel at the same number and type 
(including ability, experience, skills and qualifications) (Resource Levels) from the 
Commencement Date until the end of the Contract Period (including any extensions of 
such period); and 

(b) must not reduce or change those Resource Levels during the Contract Period, 

except with the prior written approval of the Customer. 

APPROVED AGENTS AND SUBCONTRACTORS 

2.27 The Contractor may supply Deliverables to the Customer through Approved Agents.  

2.28 If a Customer Contract is entered into between the Customer and an Approved Agent, the 
Contractor is deemed to have entered into a Customer Contract with the Customer.  

2.29 The Contractor must ensure that its Approved Agents supply the Deliverables only in accordance 
with the terms of the Customer Contract under which the Approved Agent is to supply the 
Deliverables.  

2.30 If requested in writing by the Customer, the Contractor must arrange for its Approved Agents to 
execute a Deed Poll substantially in the form of Schedule 6 – Deed Poll.  

2.31 The Contractor must not subcontract the performance or supply of any Services under the 
Customer Contract without obtaining the prior written consent of the Customer which will not be 
unreasonably withheld or delayed and which may be given on such conditions as the Customer 
thinks fit.  

2.32 Where the Customer believes that any Subcontractor is in breach of its obligations to the 
Contractor, or its performance of obligations or services is unsatisfactory, so that the Contractor is 
likely to be in breach of the Customer Contract as a result, the Customer may: 

(a) provide Notice in Writing to the Contractor setting out the details of its concerns; and 

(b) require the Contractor to meet with the Customer within 3 Business Days of the 
Contractor’s receipt of the Notice in Writing to discuss the concerns.  

2.33 The Contractor: 

(a) must ensure that each Subcontractor is aware of all the terms and conditions of the 
Customer Contract that are relevant to the Subcontractor’s performance of its work; and 

(b) is not relieved of its liabilities and obligations arising out of, or in connection with, a 
Customer Contract by subcontracting any work.  

2.34 If stated in Item 28 of the General Order Form, the Contractor must obtain from the Subcontractor 
a signed statutory declaration substantially in the form of Schedule 7 – Statutory Declaration – 
Subcontractor. 
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3. Acceptance 

ACCEPTANCE 

3.1 Clause 10.1 of Part 2 is deleted and all references to Clause 10.1 of Part 2 are considered 
references to this Clause 3 of Item 43.  

3.2 The Actual Acceptance Date (AAD) for a Deliverable occurs:  

(a) unless it is stated in Item 32 of the General Order Form that the Deliverable is required to 
undergo Acceptance Testing, 2 Business Days or such other period that is stated in Item 
32 of the General Order Form following the delivery of the Deliverable as required in the 
Order Documents; or  

(b) where it is stated in Item 32 of the General Order Form that the Deliverable is required to 
undergo Acceptance Tests, on the sooner of: 

(i) the date the Customer issues a certificate of acceptance; or  

(ii) on the date the Customer issues a notice that it conditionally accepts the 
Deliverable in accordance with clauses 10.10(b) or 10.12(c) of Part 2; or 

(iii) the Customer uses the Deliverable in its live production environment or normal 
operations other than as part of agreed Acceptance Testing (except where the 
Contractor deployed the Deliverable and such Deliverable has not been accepted 
by the Customer under clauses 3.2(b)(i) or 3.2(b)(ii) above).  

3.3 Clause 10.13 of Part 2 (Customer Contract) is deleted and replaced with the words "Not used."  

3.4 Acceptance Testing of documentary Deliverables: 

(a) Where a Deliverable is a documentary Deliverable, the following clauses 3.4(a) to 3.4(e) 
apply to the Accpetance Testing of that documentary Deliverable and clauses 10.3 to 
10.16 of Part 2 (Customer Contract) will not apply.  All documentary Deliverables are 
required to follow the procedure set out in the following clauses 3.4(a) to 3.4(e). 

(b) The Contractor must submit each documentary Deliverable to the Customer for approval 
on or before the applicable Due Date and before submitting any documentary Deliverable, 
the Contractor must ensure that the documentary Deliverable meets all applicable 
Acceptance Criteria and other requirements of the Customer Contract. 

(c) The Customer must, within 5 Business Days (or any other timeframe agreed between the 
Parties in writing) of receiving a documentary Deliverable, review that documentary 
Deliverable and notify the Contractor that either:  

(i) it approves the documentary Deliverable; or 

(ii) it rejects the documentary Deliverable and requires amendments to the 
documentary Deliverable. 

(d) If the Customer notifies the Contractor that it requires amendments to a documentary 
Deliverable under clause 3.4(c)(ii), the Contractor must, within 3 Business Days (or any 
alternative timeframe agreed between the Parties in writing), prepare a revised 
documentary Deliverable which addresses all of the amendments required by the 
Customer. 

(e) The Parties must repeat the process set out in this clause 3.4 until the documentary 
Deliverable meets all applicable Acceptance Criteria and other requirements of the 
Customer Contract, unless the Customer terminates that documentary Deliverable in 
accordance with clause 3.5. 

3.5 Termination and refund of documentary Deliverables: 

(a) If the Customer rejects a documentary Deliverable on two or more occasions, the 
Customer may immediately terminate that documentary Deliverable (Terminated Items) 
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by Notice in Writing to the Contractor. Such termination will be considered a termination 
for cause under clause 6.1(b) of this Item 43.  

(b) If the Customer issues a termination notice under clause 3.5(a), the Contractor must, 
within 10 Business Days, refund to the Customer all Prices and other amounts paid by the 
Customer in connection with the Terminated Items. 

(c) The Customer will not be deemed to have accepted a documentary Deliverable under any 
circumstances. 

(d) The Customer's rights under this clause 3.5 are cumulative with each other and with any 
other rights the Customer may have under the Customer Contract or otherwise. 

4. Intellectual Property Rights – Changes to Part 2 

4.1 Clause 13 (Intellectual Property Rights) of Part 2 (Customer Contract) is deleted and replaced 
with the following new clause 13: 

13. Intellectual Property Rights   
OWNERSHIP 

 All Intellectual Property Rights in: 

(a) any Existing Material remain vested in the person that owns the Intellectual Property 
Rights at the Commencement Date (Owner); and  

(b) any adaptation, translation or derivative of that Existing Material, vests in, or, is hereby 
transferred or assigned to the Owner, immediately upon creation. 

CONTRACTOR OWNED NEW MATERIAL 

 The provisions of clauses 13.3 to 13.5 apply to New Material, unless clause 13.11 applies.  

 All Intellectual Property Rights in any New Material vest in, or, are hereby transferred or assigned 
to, the Contractor, immediately upon creation. 

 Immediately on the creation of a Deliverable that incorporates the relevant New Material, the 
Contractor grants the Customer a non-exclusive, perpetual, irrevocable, royalty free, transferable 
licence to use, copy, adapt, translate, reproduce and in any way exploit that New Material in 
connection with, or for the operation, modification, support and/or use of, the Deliverable in which 
it is incorporated, subject to the restrictions set out in clause 13.5. 

 The licence to New Material in clause 13.4:  

 does not permit the Customer to disclose the New Material to any other person, except as 
stated in clauses 13.5(c) to (e);  

 does not permit the Customer to manufacture, sell, license, transfer, commercialise or 
otherwise exploit any of the New Material or any Existing Material except as stated in 
clauses 13.5(c) to (e);  

 permits the Customer to sublicense any of the rights in clause 13.4 without additional charge 
to any "Public Service agency" or other "government sector agency" (as defined in the 
Government Sector Employment Act 2013 (NSW)), any NSW Government agency or 
statutory body representing the Crown (as referenced in section 13A of the Interpretation 
Act 1987 (NSW)), any other public authority that is constituted by or under an Act of the 
State of New South Wales or that exercises public functions, and any "public health 
organisation" (as defined in the Health Services Act 1997 (NSW));  

 permits the Customer’s subcontractors to access the New Material, without additional 
charge, for the internal purposes of the Customer provided that, unless otherwise required 
by the Contractor, the Customer’s subcontractor first signs an agreement or undertaking in 
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a form reasonably acceptable to the Contractor that protects the use and disclosure of the 
New Material in the same manner as stated in the Customer Contract; and  

 permits the Customer to sublicense any of the rights in clause 13.4, without additional 
charge, to a contractor that is providing outsource services to the Customer that include the 
operation of the New Material, provided that:  

(i) the New Material is used solely for the internal business purposes of the Customer 
for the period of the outsource arrangement and the sublicence automatically 
terminates at the end of the period of the outsource arrangement; and  

(ii) unless otherwise required by the Contractor, the contractor first signs an agreement 
or undertaking in a form reasonably acceptable to the Contractor that protects the 
use and disclosure of the New Material in the same manner as stated in the 
Customer Contract. 

EXISTING MATERIAL 

 Immediately on the creation of a Deliverable that incorporates the Contractor’s Existing Material, 
the Contractor grants the Customer a non-exclusive, perpetual, irrevocable, royalty-free licence: 

 if that Existing Material is Licensed Software, to that Existing Material on the terms and 
conditions of the licence of that Licensed Software under the relevant Module;  

 if that Existing Material is an adaptation, translation or derivative of Licensed Software, to 
that Existing Material on the same terms and conditions as the licence for the Licensed 
Software stated in clause 13.7(a); 

 if that Existing Material is a tool, object library or similar routine that is not included in the 
Existing Materials stated in clauses 13.7(a) or 13.7(b), to use, reproduce and adapt that 
Existing Material for the Customer’s own internal use in connection with, or for the operation, 
modification, support and/or use of, that Deliverable;  

 if that Existing Material is a Document Deliverable and any adaptation, translation or 
derivative of that Existing Material, to use that Existing Material for the Customer’s internal 
use; and  

 if that Existing Material is an Online Service, the right to use and access that Existing 
Material on the terms and conditions under the relevant Module. 

 Immediately on the creation of a Deliverable that incorporates Existing Material that is owned by a 
third party, including third party software, the Contractor grants the Customer a non-exclusive, 
perpetual, irrevocable, royalty-free licence to that third party Existing Material to: 

 use, reproduce and adapt that third party Existing Material on the terms and conditions, and 
for the fees, stated in Item 34 of the General Order Form; or  

 if no terms and conditions or fees are stated in Item 34 of the General Order Form; to use, 
reproduce and adapt that third party Existing Material for the Customer’s own internal use 
in connection with, or for the operation, modification, support and/or use of, that Deliverable. 

 Where the Contractor uses a methodology in providing any Deliverable, the Contractor grants the 
Customer, immediately on the creation of the relevant Deliverable, a non-exclusive, perpetual, 
irrevocable, royalty-free licence to use that methodology solely for the purposes of receiving the 
benefit of the Services under the Customer Contract or assisting the Contractor to perform its 
obligations under the Customer Contract. 

 Not used. 

 The Contractor may charge for any licence to use any of its Existing Material, provided that any 
separate fees payable by the Customer for such use are agreed between the Parties prior to the 
Commencement Date and are stated in Item 34 of the General Order Form. 



Confidential – Department of Customer Service Page 13
 

Contract Number: GCS/657073 
 
ME_169147271_14 

CUSTOMER OWNED NEW MATERIAL 

 If it is stated in Item 34 of the General Order Form that this clause 13.11 applies to some or all of 
the New Materials and subject to clauses 13.13 to 13.15, immediately on the creation of the relevant 
Deliverable that incorporates the New Material: 

 any Intellectual Property Rights in the New Material vest in, or are hereby transferred or 
assigned by the Contractor to, the Customer; and 

 the Customer may, in its sole discretion and only if stated in the General Order Form, grant 
the Contractor a: 

(i) non-exclusive, perpetual, irrevocable, royalty-free licence in respect of the 
Intellectual Property Rights in the New Material to use, copy, adapt, translate, 
manufacture and in any other way exploit the Intellectual Property Rights in the 
New Material; or 

(ii) licence in respect of the Intellectual Property Rights in the New Material on such 
terms as are specified in Item 34 of the General Order Form. 

CUSTOMER MATERIAL 

 The Customer grants the Contractor a non-exclusive, non-transferable licence for the Contract 
Period for the Contractor and its Personnel to use the Customer’s Materials to the extent necessary 
for the Contractor to perform its obligations under the Customer Contract. 

KNOW HOW ETC 

 Subject to the restrictions on the disclosure of Confidential Information, the Contractor will be free 
to use the ideas, concepts and know-how that are used, developed or created in the course of 
performing the obligations under the Customer Contract and may be retained by the Contractor's 
Personnel in intangible form. 

OPEN SOURCE LICENCE 

 The Contractor must not, without the prior written consent of the Customer: 

 develop or enhance any Deliverable using Open Source Software; or 

 insert any Open Source Software into any Deliverable. 

 Where the Customer provides its consent in relation to the use of any Open Source Software under 
clause 13.14, the Contractor will ensure that the use of that Open Source Software will not: 

 result in an obligation to disclose, license or otherwise make available any part of the 
Customer’s environment, data or Confidential Information to any third party; or 

 diminish the Contractor’s obligations under this Customer Contract. 

5. Deletions to Part 2 

5.1 Clauses 25.2(b), 25.4(a), 25.6(c) and 25.6(d) of Part 2 (Customer Contract) are deleted and 
replaced with the words "not used".  

6. Substantial Breach 

6.1 The Customer may give the Contractor Notice in Writing of termination in respect of all or part of 
the Customer Contract: 

(a) under clause 1.14 of this Item 43 where the Contractor has failed to remedy a failure to 
meet the Go Live Milestone; 

(b) if the Contractor breaches any term of the Customer Contract which is not capable of 
remedy;  
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(c) if the Contractor breaches any term of the Customer Contract which is capable of remedy 
and:  

(i) fails to remedy the breach within 30 days of receiving notice requiring it to do so; 
or  

(ii) fails to propose steps that are reasonably acceptable to the Customer that it will 
take to remedy the breach and a timeframe within which the Contractor will take 
them which are reasonably acceptable to the Customer; 

(d) if the Contractor breaches any warranty under clause 9.1; 

(e) if the Contractor breaches a specific Service Level in each month of any consecutive three 
month period, or in three months of any consecutive six month period, and either: 

(i) the Contractor fails to develop an Action Plan in respect of this in accordance with 
the Customer Contract; or  

(ii) an Action Plan developed in respect of this fails to rectify the situation, or is not 
implemented in accordance with its terms to rectify the situation; 

(f) if the Contractor or any of its Personnel is guilty of misconduct, or commits any act of 
fraud or dishonesty in relation to the business of the Customer or the Customer Contract; 

(g) if the Contractor or any of its Personnel, in the Customer’s reasonable opinion, acts in a 
way that injures, or is likely to materially injure the business or reputation of the Customer 
or the New South Wales Government; 

(h) [Not used]; 

(i) if a Step In Issue occurs and the Customer elects (in its sole discretion) to terminate the 
Customer Contract (in whole of in part) rather than Step In under clause 11.1 of this Item 
43; 

(j) pursuant to clauses 1.14, 10.3 or 11.6 of this Item 43; 

(k) in the circumstances (and manner) specified in clause 3.5 of this Item 43; 

(l) where Acceptance Testing is required in order for the Deliverable to achieve AAD (and the 
obligation to ensure that the Deliverable achieves AAD by a certain date is not an LD 
Obligation), that Deliverable does not pass its Acceptance Tests on two or more 
occasions and this results in rejection of that Deliverable by the Customer on those 
occasions under clause 10.12(e) of Part 2; 

(m) where Acceptance Testing is not required in order for a Deliverable to achieve AAD (and 
the obligation to ensure that the Deliverable achieves AAD by a certain date is not an LD 
Obligation), the Contractor fails to deliver that Deliverable by its Due Date required under 
the Customer Contract and fails to remedy that breach within 10 Business Days of 
receiving notice requiring it to do so; 

(n) if the Contractor fails to effect and maintain insurance policies as required under clauses 
16.1, 16.2, 16.3 or 16.7 of Part 2 (other than to the extent that the Contractor received an 
exemption under clause 16.8) of Part 2; 

(o) if the Contractor fails to provide a Performance Guarantee as required under clause 17.2 
of Part 2; 

(p) if the Contractor fails to provide a Financial Security as required under clause 17.4 of Part 
2; 

(q) if a Conflict of Interest exists which in the Customer’s reasonable opinion prevents the full 
and proper performance of the Contract by the Contractor and the Contractor has not 
complied with clause 20.1(b) of Part 2 within a reasonable period; or 

(r) if there is a change of Control of the Contractor without the consent of the Customer, 
acting reasonably (where Control has the meaning given to that term in section 50AA of 
the Corporations Act 2001 (Cth)), 



Confidential – Department of Customer Service Page 15
 

Contract Number: GCS/657073 
 
ME_169147271_14 

(each, a Substantial Breach). 

7. Wrongful Termination 

WRONGFUL TERMINATION 

7.1 If the Customer issues a termination Notice in Writing under clause 25.2 of Part 2 or Clause 6 of 
this Item 43 or otherwise purports to terminate all or part of the Customer Contract for cause, and 
a court determines that it did not have a right to do so or that the purported termination is 
otherwise wrongful, the Customer's termination Notice in Writing is deemed to be a termination 
Notice in Writing for convenience validly given under clause 25.3 of Part 2 (even if a requirement 
for giving that termination Notice in Writing was not complied with and/or the Customer was not 
entitled to give it). If any wrongful termination by the Customer occurs within the first 12 months of 
the Customer Contract, the Contractor will be entitled to recover the fixed or sunk costs set out in 
Item 42 of the General Order Form.  

8. General 

SURVIVAL 

8.1 The provisions of clauses 2.1 to 2.4, 3.5, 7, 11.7, 12 and 13 of this Item 43, shall survive 
termination or expiry of the Customer Contract. 

9. ACTION PLANS 

CONTRACTOR TO DEVELOP DRAFT ACTION PLAN 

9.1 The Contractor is required to develop and implement an Action Plan in the following 
circumstances: 

(a) a Significant Failure occurs, in which case the Action Plan, which will be developed with 
reference to the Contractor’s Performance Incident Report (PIR), must specify the steps 
that the Contractor will undertake to: 

(i) overcome the Significant Failure; and 

(ii) avoid or minimise any adverse impact on the Customer (including any workaround 
solutions); or 

(b) there has been a Recurrence which has been caused by the Contractor or its Personnel, 
in which case the Action Plan must specify how the Contractor will remedy the Recurrence 
and avoid the same or similar occurences subsequently,  

(each, an Action Plan Issue). If an Action Plan Issue occurs, the Contractor must develop and 
submit to the Customer a draft Action Plan within 5 Business Days (or such other time as is agreed 
between the Parties) of becoming aware of the relevant Action Plan Issue.  

CONTENTS OF ACTION PLAN 

9.2 An Action Plan must specify (in detail satisfactory to the Customer): 

(a) the process for identifying, and where applicable must identify, the cause of the Action 
Plan Issue which the Action Plan is intended to remedy or prevent; 

(b) if remedy of the Action Plan Issue is possible, the actions that will be implemented by the 
Contractor to effect that remedy; 

(c) the actions that will be implemented by the Contractor to prevent the same or a 
substantially similar Action Plan Issue from occurring in the future; 

(d) a timeline for the implementation of the Action Plan; 

(e) any specific content required under clauses 9.1 and 9.2 of this Item 43 to be included in 
the Action Plan; and 

(f) any other content that may reasonably be requested by the Customer from time to time. 
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IMPLEMENTATION OF ACTION PLAN 

9.3 Each draft Action Plan is subject to acceptance under clause 3.4 of this Item 43 (regardless of 
whether or not such document is specified as a Deliverable that is required to undergo 
Acceptance Testing in Item 32 of the General Order Form). 

9.4 Once an Action Plan is accepted by the Customer in writing under clause 3.4 of this Item 43, the 
Contractor must implement that Action Plan at no cost to the Customer in accordance with the 
timeframes and other terms specified in that Action Plan. 

9.5 The Contractor may only implement an Action Plan: 

(a) if the Customer has approved the Action Plan; and 

(b) in the form approved by the Customer. 

10. RESOLUTION MANAGER 

APPOINTMENT OF RESOLUTION MANAGER 

10.1 Without limiting any other remedies that the Customer may have under this Customer Contract or 
at law, if: 

(a) a Significant Failure occurs; 

(b) the Contractor fails: 

(i) to develop an Action Plan as and when required; or 

(ii) to implement an Action Plan in accordance with its terms; or 

(c) the Contractor implements an Action Plan and the Action Plan fails to resolve the Action 
Plan Issue, 

the Customer may appoint a resolution manager (Resolution Manager). 

ROLE OF RESOLUTION MANAGER 

10.2 The Resolution Manager will work with the Contractor to help ensure that a further Action Plan is 
developed and implemented. 

10.3 Where the Resolution Manager confirms to the Customer that the further Action Plan has not 
been able to be developed or implemented within a reasonable time (no less than 10 Business 
Days after the Resolution Manager's appointment), then the Customer may terminate the 
Customer Contract for cause by written notice.   

11. STEP IN 

STEP IN RIGHTS 

11.1 If: 

(a) a Significant Failure occurs; 

(b) the Contractor fails: 

(i) to develop an Action Plan as and when required; or 

(ii) to implement an Action Plan in accordance with its terms; or 

(c) the Contractor implements an Action Plan and the Action Plan fails to resolve the Action 
Plan Issue. 

 (each, a Step In Issue), then the Customer may, by giving Notice in Writing to the Contractor: 

(d) perform the Services and supply the Deliverables affected by that Step In Issue (Affected 
Contracted Items) itself or procure a third party to perform or supply the Affected 
Contracted Items; and/or 
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(e) take over the implementation of the relevant Action Plan (if applicable) or the rectification 
of the relevant Step In Issue (or both), 

(each, a Step In). 

ACCESS AND CO-OPERATION 

11.2 If the Customer exercises its right to Step In, the Contractor must co-operate with the Customer 
and its Personnel and provide all assistance reasonably required by the Customer as soon as 
possible, including: 

(a) providing access to all relevant equipment, premises and software under the Contractor’s 
control as directly relevant to the provision of the Services; and 

(b) ensuring that the Contractor’s Personnel normally engaged in the provision of the Affected 
Contracted Items are available to the Customer (or its nominee) to provide any assistance 
which the Customer may reasonably request. 

11.3 The Customer will ensure that any third party nominated to Step In will comply with the 
Contractor’s reasonable security and confidentiality requirements, including signing a reasonable 
confidentiatity agreement.  

11.4 The Customer agrees that the Contractor will not be liable for any additional Loss or breach to the 
extent caused or contributed to by the Customer or its nominated third party performing the 
Affected Contracted Items.   

DURATION OF STEP IN 

11.5 The Customer's right to Step In under this clause 11 of this Item 43 will end, and the Customer 
must hand back the responsibility for performing the Affected Contracted Items, when the 
Contractor is able to demonstrate to the Customer's reasonable satisfaction that: 

(a) the Contractor is capable of resuming provision of the Affected Contracted Items in 
accordance with the requirements of this Customer Contract; and 

(b) the Step In Issue giving rise to the right of Step In will not recur. 

11.6 If the Contractor has not demonstrated its capability in accordance with clause 11.5(a) of this Item 
43 within: 

(a) 20 Business Days after a Step In, the Customer may immediately terminate the Customer 
Contract (in whole or in part) by Notice in Writing. Such termination will be considered a 
termination for cause under clause 6.1 of this Item 43; or   

(b) 40 Business Days after a Step In, the Contractor may immediately terminate the Customer 
Contract (in whole or in part) by Notice in Writing. 

COSTS 

11.7 The Contractor must reimburse the Customer for the following costs (Step In Costs) incurred by 
the Customer in exercising the Step In rights under clause 11.1 of this Item 43: 

(a) any payments the Customer makes to a third party in connection with the provision of the 
Affected Contracted Items; and  

(b) the costs and expenses directly incurred by the Customer as a result of the Customer 
exercising its right to Step In. 

11.8 The Customer will continue to pay the Contractor the Price (including that portion which relates to 
the Affected Contracted Items) during a Step In provided that the Contractor reimburses the 
Customer for the Step In Costs in accordance with clause 11.7 of this Item 43. 
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12. TRANSITION OUT 

TRANSITION OUT PLAN 

12.1 Within six months following the Completion of the Go Live Milestone (as specified in Schedule 12) 
or at a later time otherwise requested by the Customer and agreed between the Parties, the 
Parties must negotiate in good faith to agree as quickly as possible a plan (Transition Out Plan) 
for the Transition Out of the Services and Deliverables supplied under the Customer Contract, 
including: 

(a) the timetable for Transition Out; 

(b) the Services and Deliverables that the Contractor no longer has to supply; 

(c) the time and circumstances in which the Contractor will cease supplying those Services 
and Deliverables; and 

(d) the time and circumstances in which the Contractor will cease providing any Specified 
Personnel in respect of the relevant Services and Deliverables. 

12.2 Unless otherwise agreed by the Parties, the Transition Out Plan should be based on any draft 
plan for the Transition Out forming part of the Customer Contract as an Order Document or 
Agreement Document. 

12.3 If the Customer does not Accept a Transition Out Plan, then within 15 Business Days after 
commencement of the Transition Out Period, the Contractor must provide the Transition Out 
Assistance reasonably directed by the Customer at the times reasonably directed by the 
Customer and in accordance with this clause 12. The directions issued by the Customer under 
this clause 12.3 of this Item 43 will collectively constitute the Transition Out Plan. 

TRANSITION OUT ASSISTANCE 

12.4 During the Transition Out Period, the Contractor must perform, and ensure that each of its 
Personnel performs, all of the services, tasks, functions, activities and responsibilities allocated to 
the Contractor in the Transition Out Plan and all other assistance required by the Customer to 
successfully and as seamlessly as is reasonably practical complete Transition Out for the relevant 
Services and Deliverables, including the following (as applicable): 

(a) supply of any Deliverables specified in the Transition Out Plan as items the Contractor 
must supply; 

(b) provision of detailed handover by: 

(i) each member of Specified Personnel;  

(ii) each other member of the Contractor's Personnel nominated by the Customer; 
and  

(iii) including shadowing of those persons in their daily duties by replacement 
Customer Personnel; 

(c) provision of regular status updates on the Contractor’s activities; and 

(d) if specified in the Transition Out Plan, the Contractor must, by the due date specified in 
the Transition Out Plan or by the Customer procure the novation to the Customer or its 
nominee of: 

(i) any subcontracts, or the relevant parts of subcontracts (where those subcontracts 
are severable); and 

(ii) any licence agreements or agreements for inputs, 

(e) to the extent that they relate to the Services and Deliverables to which the Transition Out 
relates. 

12.5 The Contractor must provide the Transition Out Assistance to the Customer, or any third party 
appointed by the Customer, to take over the supply of the Services and Deliverables. 
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CONTINUATION OF BUSINESS AS USUAL SERVICES 

12.6 During the Transition Out Period, for the period in respect of which the Customer continues to pay 
the Contractor the Price in accordance with the Customer Contract, the Contractor must continue, 
and to the extent required by the Customer must ensure that each Subcontractor continues, to: 

(a) provide the Services and Deliverables in accordance with the Customer Contract and the 
Transition Out Plan; 

(b) allocate the Specified Personnel to the performance of the Services and Deliverables as 
required by this Customer Contract; 

(c) maintain sufficient other Personnel to perform the obligations under this clause 12 of this 
Item 43 and the Transition Out Plan; and 

(d) maintain all of the existing Personnel (including Specified Personnel) involved in the 
provision of the Services and Deliverables, and must not remove, replace or reallocate 
any of those Personnel or reduce the existing Resource Levels without the Customer's 
written consent, 

unless and until specified otherwise in the Transition Out Plan or agreed with the Customer in 
writing. 

REDUCTION IN PRICE 

12.7 During the Transition Out Period, on and from the date that the Transition Out for a particular 
Service or Deliverable, or part of a Service or Deliverable, has been completed in accordance with 
the Transition Out Plan (each, a Transitioned-out Service): 

(a) the Contractor: 

(i) acknowledges and agrees that:  

(A) it must not charge the Customer; and 

(B) the Customer will not be liable to pay the Contractor,  

any amounts in relation to that Transitioned-out Service; and 

(ii) must reduce the total Contract Price (and, if applicable, the individual Prices) 
payable by the Customer proportionately to reflect the Transition Out of that 
Transitioned-out Service; and 

(b) the Customer will not be required to pay any Price or other amount in respect of any such 
Transitioned-out Service. 

(c) For the avoidance of doubt, any monthly charges will be payable for as long as a Service 
or Deliverable is supplied during that month or part of that month. For clarity, if the 
relevant Service or Deliverable is provided for the first 10 Business Days of a month or 
less, the Customer will pay a pro rata amount of the monthly charge for the Service or 
Deliverable. If the Service or Deliverable is used for more than 10 Business Days of a 
month, the Customer will pay the monthly charge in full for the Service or Deliverable.  

PAYMENT OF COSTS FOR TRANSITION OUT ASSISTANCE 

12.8 The Customer is not liable to pay for Transition Out Assistance to the extent that Transition Out 
Assistance can be provided by the Contractor using existing Contractor Personnel involved in the 
provision of the Services and Deliverables, and to the extent Transition Out Assistance can be 
provided by those existing Contractor Personnel without adversely impacting the provision of the 
Services and Deliverables and enabling the Contactor to comply with clause 12.6 of this Item 43 
or requiring additional resources.  

12.9 The Customer is also not liable to pay for any Transition Out Assistance unless the Transition Out 
Period to which the Transition Out relates was triggered by a termination notice issued by the 
Customer under clause 25.3 of Part 2 or by the Contractor under clause 25.6 of Part 2. 
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12.10 Except as provided under clauses 12.8 and 12.9 of this Item 43, the Customer must pay for any 
additional Personnel required by the Contractor to provide the Transition Out Assistance (that is in 
addition to those existing Personnel who are used to provide the Services and Deliverables under 
the Customer Contract) on a time and materials basis in accordance with the agreed rates as set 
out in the Customer Contract. 

13. NSW GOVERNMENT CONTRACTING 

INTERPRETATION 

13.1 In this clause 13 of this Item 43: 

(a) Claim means any claim, demand or proceeding arising out of any cause of action 
(including breach of contract (including under an indemnity), tort (including negligence) 
and any other common law, equitable or statutory cause of action); and 

(b) Losses means all liabilities, losses, damages, costs and expenses suffered or incurred by 
any person, whether arising in contract (including under an indemnity), tort (including 
negligence), under any statute or under any other common law, equitable or statutory 
cause of action, and Loss has a corresponding meaning. 

13.2 This clause 13 prevails over any inconsistent clause in the Customer Contract. 

BENEFIT AND LIABILITY 

13.3 The Parties acknowledge and agree that the exclusions and limitations of liability that apply to the 
Customer's liability under this Customer Contract extend to, and apply to, the liability of all 
Government Agencies collectively in connection with this Customer Contract. 

13.4 Despite any other provision of the Customer Contract to the contrary: 

(a) any and all Government Agencies which have been authorised by the Customer to receive 
the benefit of the Services and Deliverables may make use of the Services and 
Deliverables provided under the Customer Contract; 

(b) the Contractor acknowledges that an act or omission of the Contractor, including any 
breach of the Customer Contract or negligence in relation to the performance or failure to 
perform the Customer Contract, may result in Loss by a Government Agency; 

(c) the Customer is not prevented from recovering Losses by the fact that the relevant Losses 
were suffered by any other Government Agency under or in connection with the Customer 
Contract, if those Losses would have been capable of being recovered by the Customer 
from the Contractor had the Customer suffered those Losses itself; and 

(d) those Losses are deemed to be suffered by the Customer for the purposes of the 
Customer Contract and the Contractor indemnifies the Customer against those Losses 
suffered by any Government Agency under or in connection with the Customer Contract. 

13.5 The Customer enters into the Customer Contract, and holds the benefit of any and all rights and 
remedies granted or available to the Customer under the Customer Contract, for itself in its own 
right and on trust for each Government Agency which has been authorised by the Customer to 
receive the benefit of the Services and Deliverables, and the Customer may enforce the benefit of 
those rights and remedies on behalf of those other Government Agencies for the purposes of: 

(a) each Government Agency obtaining (and being able to enforce through the Customer) any 
and all rights and remedies granted or available to the Customer under the Customer 
Contract (including under clause 19 of Part 2 and clauses 13.3 and 13.4 of this Item 43); 
and 

(b) each Government Agency obtaining (and being able to enforce through the Customer) the 
benefit of any exclusions and limitations on the Customer's liability in the Customer 
Contract (including under clause 18 of Part 2 and clause 13.3 of this Item 43). 



Confidential – Department of Customer Service Page 21
 

Contract Number: GCS/657073 
 
ME_169147271_14 

13.6 As the contracting party to this Customer Contract, the Customer will be responsible for enforcing 
this Customer Contract, including bringing any Claim for and on behalf of the other Government 
Agencies. 

13.7 The Contractor must not (and must procure that its Related Companies and Personnel do not) 
make any Claim for Losses against any Government Agency other than the Customer in 
connection with this Customer Contract, and agrees that any Claim by the Contractor in relation to 
any other Government Agency must be brought by the Contractor directly against the Customer 
and not against any other Government Agency. 

13.8 The Customer will ensure that the Government Agency will comply with the obligations of the 
Customer to the extent applicable to the Government Agency. The Customer will be responsible 
for the acts or omissions of each Government Agency.   

EXERCISE OF RIGHTS 

13.9 The Customer may vary, amend, enforce or otherwise act under this Customer Contract without 
seeking the approval of the NSW Government or any other Government Agency. 

13.10 Without limiting this clause 13 of this Item 43, the Customer is entitled to exercise all rights, 
powers, authorities, discretions and remedies conferred on the Customer under this Customer 
Contract, or any applicable laws, as if the Customer were the sole beneficiary of the rights and 
obligations under this Customer Contract. 

CLAIMS 

13.11 The Parties acknowledge and agree this clause 13 of this Item 43 does not permit the NSW 
Government or the Government Agencies to recover twice for the same Loss. 

14. Access  

14.1 The following clauses are added to clause 7 ('Access') of Part 2.  

"7.4.     Having regard to the COVID-19 pandemic and the fact that, at the date of this Customer 
Contract, remote working and social distancing measures are required and/or strongly 
recommended by Australian and NSW government authorities, the parties acknowledge 
and agree that the following Services and Deliverables are the only Services and 
Deliverables that the Contractor requires access to the Customer's Site in order to 
provide:  

a) Onsite Services as described in Exhibit 1 to Schedule 12.     

7.5  The parties acknowledge and agree that:  

a) if the Customer or the Contractor cannot lawfully access any of the Customer's Sites, 
or if the Customer, acting reasonably and in light of the most recent Australian and 
NSW government guidance in relation to COVID-19 at the relevant time, considers it 
desirable not to permit such access, then the Customer will provide the Contractor 
Notice in Writing of the change in access to the Customer Site. The parties will 
discuss in good faith alternative arrangements which may be implemented to deliver 
the Services or Deliverables specified in clause 7.4, and the implementation will be 
subject to a Change Request. If no such alternative arrangement is agreed, the 
Customer can delay the Services or Deliverables specified in clause 7.4 above (and 
the payment of any Prices to the extent related to such delayed Services and 
Deliverables) by providing the Contractor with Notice in Writing; and   

b) some or all of such delayed Services or Deliverables can be resumed by the 
Contractor if the Customer provides a subsequent Notice in Writing stating that the 
provision of the relevant Services and Deliverables can be resumed by the 
Contractor.     
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2 PART 3 – DICTIONARY OF PROCURE IT FRAMEWORK 
 The following definitions are added to Part 3 (Dictionary) in their appropriate alphabetical 

locations: 

Action Plan means a plan prepared by the Contractor under the Customer Contract in accordance 
with clause 9 of of Item 43 of the Customer Contract to remedy a deficiency or failure in respect of 
the Services or Deliverables. 

Action Plan Issue has the meaning given to that term in clause 9.1 of Item 43 . 

Agreed Date means the date by which a Milestone (including an LD Obligation) must be Complete, 
as specified in the Customer Contract or the PIPP. 

Affected Contracted Items has the meaning given to that term in clause 11.1(d) of Item 43. 

Complete means, in respect of a Milestone, when the Actual Acceptance Date for all Deliverables 
forming part of, or associated with, that Milestone has occurred, and Completion shall be construed 
accordingly.  

Consolidated List means the list of asset freeze targets (both individuals and companies) 
designated by the United Nations, Australia, European Union and/or United Kingdom under 
legislation relating to current sanctions regimes. 

COVID-19 means:  

(a) the respiratory virus or illness known as 'COVID-19' or 'severe acute respiratory syndrome 
coronavirus 2 (SARS-CoV-2)'; or 

(b) any present or future states, strains, mutations, antigenic drifts or genetic reassortments of 
that respiratory virus or illness. 

Critical Service Level means a Service Level identified in the SLA as a 'critical service level' for 
the relevant Services. 

Delay means anything which will or will probably cause delay to the Contractor's ability to: 

(a) Complete a Milestone by the Agreed Date; or 

(b) perform or complete any other obligation by the date required by the Customer Contract.  

Delay Event means: 

(a) acts or omissions of the Customer except to the extent that the Customer has acted within 
the period contained in the Customer Contract, or, where no period is specified, a 
reasonable time;  

(b) any denial or suspension of access to the Customer’s Site during Business Hours (including 
denial or suspension of access under clause 7.3 of the Customer Contract), but only to the 
extent such access is actually required to perform the Services in accordance with the 
Customer Contract, and excluding any denial or suspension of access that is due to an 
adverse finding arising out of a background or other check, an investigation into the conduct 
of the Contractor or its Personnel or a breach of clause 7.2 or another provision of the 
Customer Contract; or 

(c) any change to any of the Customer’s secrecy or security requirements without reasonable 
advance notice, provided that the Contractor will mitigate any expenses incurred or delay 
caused as a result of complying with such changed requirements; or  

(d) a Force Majeure Event.    

Directions means directions for the resolution of a deficiency or failure in respect of the Services 
or Deliverables and the implementation of the applicable Action Plan, which may include a 
requirement that the Contractor makes available and provides access to leading subject matter 
experts (as nominated by the Contractor) within its organisation. 
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Eligibility to Work Check means checks that the Customer may perform, or require to be 
performed from time to time, to confirm whether a member of the Contractor Personnel is an 
Australian citizen, permanent resident, or otherwise entitled to work in Australia in the capacity in 
which they work as a member of Contractor's Personnel. 

Final Milestone means the last Milestone set out in the Project Implementation Project Plan. 

Go Live means the date when the Contractor takes primary responsibility for the provision of the 
Managed Services following completion of the Transition In Period. 

Go Live Milestone means the Milestone described in the Project Implementation Project Plan as 
Milestone 5 (Go Live).  

IMACD has the meaning given to it by Exhibit 1 (Services) to Schedule 12 – Project Implementaiton 
and Payment Plan.   

Key Position means a key position that is, or that is required to be, filled and performed by the 
Specified Personnel at all times during the Contract Period, as specified in Item 27 of the General 
Order Form. 

Program has the meaning given to that term in clause 2.19 of Item 43. 

Prospective Person has the meaning given to that term in clause 2.9 of Item 43 of the Customer 
Contract. 

Recurrence means two or more occurrences of the same or similar root cause in the previous 18 
months which is not part of the standard operation of a Service and leads to:  

(a) a failure to meet Service Levels;  

(b) a critical or severe impairment of the Contractor's performance of a Service; or  

(c) a material impairment of the Contractor’s ability to carry out a Service effectively and in 
compliance with applicable Statutory Requirements.  

Relevant Offence means any offence which: 

(a) involves an element of dishonesty or violence; 

(b) involves behaviour which is, in the reasonable opinion of the Customer, inconsistent with 
the inherent requirements of the roles which the relevant person will be required to perform; 
or 

(c) is an offence which the Customer reasonably considers is of a nature that if a person who 
has been convicted of it were to perform the Contractor's obligations under the Agreement, 
would reflect adversely on the reputation of the Customer or expose the Customer to 
adverse public comment. 

Resolution Manager has the meaning given to that term in clause 10.1 of Item 43. 

Resource Levels has the meaning given to that term in clause 2.26(a) of Item 43 of the Customer 
Contract. 

Sanctions means any sanction administered by the: 

(a) Department of Foreign Affairs and Trade of the Commonwealth of Australia; 

(b) Office of Foreign Assets Control of the U.S. Department of the Treasury; 

(c) U.S. State Department; or 

(d) any other agency of the Commonwealth of Australia, U.S. Government, the United Nations, 
the European Union or Her Majesty's Treasury. 

Significant Failure for a Service means any one or more of the following: 

(a) one or more failures to meet any Critical Service Level in any month, or such other 
measurement period as may be specified in the SLA; 

(b) a Substantial Breach; 
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(c) a security failure which resulted in a person being in a position to commit an act which has 
the potential to have a significant adverse impact on the business, operations or reputation 
of the Customer or the New South Wales Government;  

(d) any other breach of the Customer Contract by the Contractor which has a significant 
adverse impact on a critical part of the Customer's business or operations; and 

(e) any other failure, problem or issue which is specified as such in the Customer Contract. 

Step In has the meaning given to that term in clause 11.1 of Item 43 of the Customer Contract. 

Step In Costs has the meaning given to that term in clause 11.7 of Item 43 of the Customer 
Contract. 

Step In Issue has the meaning given to that term in clause 11.1 of Item 43 of the Customer 
Contract. 

Transition Out means the transfer of responsibility for provision of Services and Deliverables 
supplied under the Customer Contract from the Contractor to the Customer (or a third party 
designated by the Customer).  

Transition Out Assistance means all of the services, tasks, functions, activities and 
responsibilities allocated to the Contractor in the Transition Out Plan or otherwise required to be 
supplied or performed by the Contractor under clause 12.4 of Item 43.  

Transition Out Period for Services and Deliverables supplied under the Customer Contract means 
the period commencing on the earlier of: 

(a) the date a Notice in Writing of termination of the Customer Contract is issued; and 

(b) the date specified in the Customer Contract as the date on which the Transition Out Period 
is to commence for the relevant Services and/or Deliverables, 

and continuing until the earlier of: 

(c) the date on which Transition Out for the relevant Services and/or Deliverables is completed; 
and 

(d) the date on which the Customer notifies the Contractor in writing that the Customer wishes 
to end the Transition Out Assistance for the relevant Services or Deliverables. 

Transition Out Plan has the meaning given to that term in clause 12.1 of Item 43. 

Transitioned-out Service has the meaning given to that term in clause 12.7 of Item 43. 

The following definitions in Part 3 (Dictionary) are deleted and replaced with the new definitions 
set out below: 

1.24     Consequential Loss means any loss, damage or expense recoverable at law: 

(a) which is suffered by a Party as a result of a breach of this Customer Contract that cannot 
reasonably be considered to arise naturally from that breach; or 

(b) which is a loss of opportunity, goodwill, profits, anticipated savings or business. 

1.52     Force Majeure Event means a circumstance beyond the reasonable control of a Party that 
results in that Party being unable to perform an obligation on time and includes: 

(a) natural events like fire, flood or earthquake; 

(b) widespread disease, epidemic, public health quarantine or travel restrictions; 

(c) national emergency; 

(d) terrorist acts (including Cyberterrorism) and acts of vandalism; or 

(e) war, 
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but in each case only if and to the extent that that Party is without fault in causing the event, 
and the event, or its effects, could not have been prevented by reasonable precautions 
including: 

(f) invoking any relevant disaster recovery plan; 

(g) implementing remote working practices and/or appropriate workload management 
practices; and  

(h) any other prudent back-up or recovery procedures. 

1.66 LD Obligation means an obligation that is stated in Item 21 of the General Order Form as 
being an obligation for which the late completion by the Contractor may require the payment 
of liquidated damages in accordance with clauses 1.16 to 1.19 of Item 43. 

1.118 Substantial Breach has the meaning given to that term in clause 6 of Item 43. 
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1. Overview and interpretation 
1.1 This document describes the Service Level framework and methodologies for reporting and 

measuring service levels, and managing service level exceptions.  This document also sets out 
the guidelines for managing changes to service levels for the term of the Agreement. 

1.2 In this document, unless the context requires otherwise: 

(a) CSL means a Critical Service Level described in Appendix A to this Schedule 3. 

(b) Customer Third Party Vendor means a third party supplier to Customer, but excludes 
Contractor and its Subcontractors and Personnel. 

(c) Incident has the meaning given in the Information Technology Infrastructure Library (ITIL). 

(d) IT Service Management Tool means ServiceNow, or such other IT service management 
tool as is used by the Customer from time to time. 

(e) KPI means a Key Performance Indicator described in Appendix A to this Schedule 3. 

(f) Monthly Service Level Report means the report the Contractor is required by this 
Customer Contract to provide to the Customer each month, outlining the Contractor's 
performance against Service Levels in the previous month. 

(g) Service Level Default means a failure to meet a Service Level in a month. 

(h) SLA Measurement Failure has the meaning given in clause 4.6 of this document. 

2. General 
2.1 As and from the relevant Service Commencement Date, the Contractor shall perform the Services 

to which Service Levels apply so that in each month of the Term, its performance meets or 
exceeds the Service Levels. 

2.2 The Contractor will deliver Services in accordance with the relevant ITIL v3 framework disciplines 
and the Customer’s Service Level management policies and processes (as amended and notified 
to the Contractor from time to time). 

2.3 [Removed] 

2.4 The Contractor shall provide a Single Point of Contact (SPOC) for the prompt resolution of all 
Incidents and all failures to provide high-quality Services to the Customer, regardless of whether 
the reason for such Incidents, or failure to provide high-quality Services to the Customer, was 
caused by the Contractor. 

3. Service Levels 
3.1 The Service Levels applicable to the Customer Contract are set out in Appendix A to this 

Schedule 3. 

4. Service Level Framework 
4.1 The Contractor will commence measuring and reporting performance against Service Levels 

(Service Level Performance) from Go Live of the Managed Services. 
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4.2 Detailed performance information used to calculate each Service Level will be maintained by the 
Contractor for the Contract Period. 

4.3 Upon the Customer’s request, and in no event less than monthly, the Contractor shall provide, or 
provide access to, such performance information to allow the Customer to verify the accuracy of 
reported Service Level measurements. 

4.4 Service Level Performance shall be measured and reported by the Contractor on a monthly basis, 
based on the data provided by the Customer’s IT Service Management Tool configuration. 

4.5 If a tool used for delivery of Services changes, the Parties may, by written agreement, adjust the 
Service Level measurements as necessary to account for any increased or decreased sensitivity 
in the new measuring tool.  Changes to the tools used for the delivery of the Services, and 
corresponding adjustments to the Service Level measurements, will be subject to Acceptance by 
the Customer. 

4.6 If the Contractor fails to measure Service Level Performance for a Service Level so that it is not 
possible to confirm whether the Service Level has been achieved, then, unless such failure to 
measure was previously agreed in writing by the Customer, the Service Level Performance for 
the Service Level shall be deemed to be a failure to meet the Service Level (SLA Measurement 
Failure). 

5. Not used 
 

6. SLA Reporting 
6.1 The Contractor shall provide to the Customer, as part of the Contractor’s Monthly Service Level 

Report, a set of soft copy reports to verify the Contractor’s performance and compliance with the 
Service Levels.  The report will include the Contractor's performance against each Service Level 
and details of all Service Level Defaults that occurred in the reporting month and Service Credits 
(if any) applied to the monthly invoice for each Service Level Default.  The format and content of 
the reports to be provided under this Section 6.1 will be determined during the Transition In 
period, and are subject to Acceptance by the Customer. 

6.2 The Contractor shall provide detailed supporting information for each Monthly Service Level 
Report to the Customer in machine-readable form suitable for use on a personal computer, 
including the Contractor's performance against each Service Level and details of all Service Level 
Defaults.  The data and detailed supporting information shall be the Customer’s Confidential 
Information, and the Customer may access such information online, where technically feasible, at 
any time during the term of the Customer Contract. 

6.3 The Customer acknowledges that the Contractor’s reporting is dependent on the data received 
from the Customer’s own configuration of its IT Service Management Tool (which, on the 
Commencement Date, is ServiceNow). 

6.4 The Customer will configure its IT Service Management Tool, in consultation with the Contractor, 
to fully underpin the agreed Service Level Framework.  That includes all functionality and data 
points being configured to ensure Service Levels can be measured as per the then-current 
requirements of this Schedule 3.  It also includes data extraction, analytical and reporting 
capabilities being configured in a way which allows the Contractor, acting reasonably, to meet the 
applicable reporting requirements. 
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7. Service Level Default 
7.1 If a Service Level Default occurs, the following will apply (subject to the rules set out in Section 

8below), except that only clauses 7.1(d) and 7.1(f) apply to a failure to meet a KPI: 

(a) Upon the occurrence of a Service Level Default in respect of a Critical Service Level, a 
Service Credit calculated as defined in this Section 7 shall be due from the Contractor, 
subject to paragraph (b) below. 

(b) Service Credits do not apply to Service Levels described as Key Performance Indicators in 
this Appendix A to this Schedule 3 (KPI). 

(c) Service Credits shall be calculated and applied by the Contractor prior to generating and 
sending in the following monthly invoice to the Customer. 

(d) If the Contractor fails to meet a Critical Service Level or a Key Performance Indicator, the 
Contractor shall provide the Customer with a written plan for improving the Contractor’s 
performance within fifteen (15) calendar days of the failure to meet the Critical Service 
Level or Key Performance Indicator.  A template for all plans to be issued under this 
Section 7.1(d) will be prepared by the Parties during the Transition In period, and is subject 
to Acceptance by the Customer. 

(e) [Removed] 

(f) Each plan issued under Section 7.1(d) above shall be subject to Acceptance Testing.  The 
Contractor shall promptly implement such plan when it has received Acceptance from the 
Customer. 

(g) In the event of a Service Level Default, the Service Credit will be calculated in accordance 
with the following formula: 

Service Credit = A   x   B   x   C  

Where: 

A = The total Price payable for the Services under the Customer Contract for the month in 
which the Service Level Default occurred (At-Risk Fees), but excluding any amortised 
costs for advance analytics (as set out in the PIPP). 

B = The At-Risk Percent of 15%. 

C =  The Service Credit Allocation Percentage for the Critical Service Level for which the 
Service Level Default occurred as shown in Appendix A (as updated under Section 9.1 
below). 

For example, assume that the Contractor fails to meet the Critical Service Level.  Assume 
the Contractor’s At-Risk Fees for the month in which the Service Level Default occurred 
was $1,000,000 and that the At-Risk Percent was 15%. 

Additionally, assume that the Service Credit Allocation Percentage for the relevant CSL is 
ten percent (10%).  The Service Credit due to the Customer for such Service Default 
would be computed as follows: 

A = The At-Risk Fees ($1,000,000); 

Multiplied by 
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B = The At-Risk Percent (15%);  

Multiplied by 

C =  The Service Credit Allocation Percentage for the Critical Service Level for which the 
Service Level Default occurred as shown in Appendix A; (10%) 

=  Fifteen thousand dollars ($15,000) (the amount of the Service Credit)  

(h) Subject to Section 7(i) below, if more than one Service Level Default has occurred in a 
single month, the sum of the corresponding Service Credits shall be credited to the 
Customer. 

(i) In no event shall the amount of Service Credits credited to the Customer with respect to all 
Service Level Defaults occurring in a single month exceed, in total, the At-Risk Amount.  
The 'At-Risk Amount' being fifteen (15) percent of an amount equal to the At-Risk-Fees 
(as defined in Section 7.1(g) above). 

(j) The At-Risk Amount will be allocated across the Critical Service Levels as specified in 
Appendix A (as updated by the Customer from time to time under section 9.1 of this 
Schedule 3).  In no event will more than 150% be allocated in total across all the Service 
Levels. 

(k) The total amount of Service Credits – which the Contractor shall be obliged to credit to the 
Customer, with respect to Service Level Defaults occurring each month – shall be reflected 
on the invoice that contains charges for the month during which the Service Level 
Default(s) giving rise to such credit(s) occurred.  (For example, the amount of Service 
Credits for Service Level Defaults occurring in August shall appear as a credit on the 
Contractor’s invoice in September for the August monthly charges.) 

(l) If the Contractor fails to provide a Service Credit that is due, the Customer may set off an 
amount equal to the Service Credit from payments owed to the Contractor. 

(m) [Not used] 

(n) A Service Level that has a zero volume during a month and does not reflect the 
performance of the Contractor associated with the relevant Service Level is to be reported 
as “No Volume". 

8. Exceptions 
8.1 If a Service Level Default occurs, and the Contractor demonstrates that such failure is directly 

caused by factors, events or circumstances outside of the Contractor's reasonable control 
(including any of the following factors, events or circumstances) to Customer's reasonable 
satisfaction, then the relevant Service Level Performances will be recalculated, and such periods 
in which Service Level Performance was impacted by the relevant factors, events or 
circumstances shall be disregarded for the purpose of recalculating the relevant Service Level 
(and shall be excluded from both the numerator and the denominator for the purposes of 
calculating whether the Service Level has been achieved): 

(a) the Customer’s breaches of the Customer Contract; 

(b) a Customer Third Party Vendor’s acts, errors or omissions (except that if such acts, errors 
or omissions cause an Incident, this does not relieve the Contractor of responsibility for 
responding to and resolving the Incident in accordance with the Service Levels as part of 
the Services);  
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(c) Service or resource reductions agreed in writing by the Customer, provided that the 
Contractor has previously notified the Customer in writing so the implementation of such 
request would result in such failure to meet the Service Level, and the Customer's 
agreement to this is reflected in its written agreement to the Services or resources 
reductions; 

(d) a Force Majeure Event, to the extent the Contractor is relieved from performing the 
relevant obligations under clause 26 of the Customer Contract; or 

(e) Services performed during any Transition-In period. 

8.2 Services performed during the first 30 days following the introduction of a new Service Level or 
for the first three (3) months after Go Live.  However, this exclusion does not apply to any Critical 
Service Levels set out in the Customer Contract on the Commencement Date. 

9. Changes to service levels  
9.1 Additions, Deletions, and Modifications 

(a) The allocation of Service Credit Allocation Percentages may be amended on a quarterly 
basis by the Customer in its discretion, by advance Notice in writing.  The Customer will 
consult the Contractor before making changes to Service Credit Allocation Percentages 
under this Section 9.1(a). 

(b) In the event the Customer desires to make changes to the Service Levels (other than 
under Section 9.1(a) above), the Parties will discuss the intended change(s). 

(c) In the event a Customer-proposed change to a Service Level (other than under Section 
9.1(a) above) has a material cost and/or time impact to the Contractor, the Contractor may 
propose a Change Request or Contract Variation to demonstrate such material impact and 
the Parties will address this via the appropriate governance forums. 

(d) All new Service Levels shall: 

(i) be quantifiable and measurable; and 

(ii) be documented in Appendix A.  

(e) Following any change, whether under Section 9.1(a), 9.1(b) or 9.1(c) above: 

(i) the sum of the Service Credit Allocation Percentages for all Critical Service Levels 
shall equal no more than 150%; and 

(ii) if a Service Credit Allocation Percentage has not been defined for a Critical Service 
Level, then the Service Credit Allocation Percentage for such Critical Service Level 
shall be zero (0). 

9.2 Performance Standards for Additional Service Levels 

If the Customer adds a new Service Level in accordance with Section 9.1, the expected service 
level target and minimum service level target for such Service Level shall be agreed by the 
Parties.  Should the Parties not agree, they shall be computed as follows: 
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(a) the Parties shall attempt in good faith to agree on an expected service level target and a 
minimum service level target using industry-best practice measures or Third-Party Vendor 
advisory services. 

(b) If the Parties do not agree the details of the Service Level under paragraph 9.2(a), the 
applicable expected service level target and the minimum service level target will be 
determined pursuant to the dispute resolution process set out in clause 24 of the Customer 
Contract. 
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Appendix A – Service Levels and Priority Matrix   
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Priority Matrix: 
 
 
For each Incident: 
 

(a) The Contractor will initially assign each Incident with the Priority Level that is the best fit 
from the Priority Level framework below; 

(b) The Customer will authorise certain members of its Personnel to: 

(i) notify the Contractor of the Customer's assessment of the impact of the relevant 
Incident on the Customer's business; and 

(ii) modify, by notice to the Contractor, the Priority Level assigned by the Contractor to 
the relevant Incident; and 

(c) If a changed Priority Level is requested under paragraph (b), that changed Priority Level 
will apply to the Incident.  Disputes regarding the allocation of Priority Levels are to be 
addressed, after resolution of the Incident, under clause 24 of the Customer Contract. 

 
Priority Description Narrative 

1 Critical Incident Critical Infrastructure failure rendering system unavailable or 
causing it to operate with seriously degraded performance, 
affecting multiple users. 
Indicators of this may include some or all of the following: 

• Full server (production) or a network device unavailable; 
• Number of people affected (entire department, major sites 

affected or one site entirely unable to function); 
• Compliance breach pending; 
• End users impacted financially or by compliance issues. 

This priority can also be assigned to otherwise non-critical issues 
(such as password resets) where there is significant business 
impact requiring immediate remediation. 

2 Priority Incident An Incident which is not a Priority 1, that severely limits the 
functionality or availability of production equipment on the 
network, but the system or application is partially available. 
Indicators of this may include some or all of the following: 

• Degraded performance (due to partial availability of a 
system or device); 

• Number of people affected (more than one person 
affected unless the one person is completely unable to log 
on to the PC and is not able to use or log on to another PC 
at all); 

• Sites with partial functionality; 
• Reports (inaccurate, non-arrival, not generated) where 

compliance/legal breach is not immediately pending but 
are critical to the business; 
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Priority Description Narrative 
• Incidents requiring urgent attention, but a work-around is 

possible. 
This priority can also be assigned to otherwise non-business 
impacting events where there is a risk to the business should the 
Incident not be resolved in a timely fashion. 

3 Standard 
Incident 

An Incident that is not a priority 1 or 2 and that allows the 
application or equipment to be used with limited functions, but is 
not critical to the overall business (e.g. development or test 
systems) 
Indicators of this may include some or all of the following: 

• Single user Incident with non-critical impact; 
• A non-critical peripheral device may not be available; 
• User has other applications available; 
• Some of the work the user usually does can be done 

(partial ability to be productive); 
• Work-around is available or partially available. 

4 Non-functional 
Incident 

An Incident that is not a priority 1, 2 or 3 and that allows the 
application or equipment to be used with no functional limitations, 
but is not operating as agreed. 
Indicators of this may include some or all of the following: 

• Single user Incident; 
• The look and feel of an application is different to an agreed 

standard but fully functional; 
• The Incident is more of an inconvenience and should be 

resolved eventually, maybe by booking a visit or remote 
support. 

4 Request for 
Service 

Covers any case that is not an Incident – i.e. not logging a fault. 
This comprises a Standard Service Request or higher priority 
requests for information.  This will be treated as a Priority 4. 

5 Request for 
Service 

Covers any case that is not an Incident – i.e. not logging a fault. 
This comprises a Non-Standard Service Request where a 
resolution time is individually agreed.  

 
 
Priorities for Onsite Services  
 
The parties agree the following in relation to Service Levels for Onsite Services: 

(a) The default Priority Level for tickets that invoke onsite support at sites outside of cities where 
there is no permanent Contractor presence (“Onsite Support Call non-Tech Café sites 
@Other”) is P4.  This Priority Level is subject to adjustment on a ticket-by-ticket basis as 
outlined in paragraphs (b) and (c) above. 

(b) [Not used]  
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1. Risk and Resilience Framework 

1.1 Framework Intent 

The effective management of risk is central to the continued efficient management of the 
Department of Finance, Services and Innovation (DFSI). Risk management is an integral 
part of good management practice and an essential element of good corporate 
governance. 

Risk management is part of the DFSI culture, and it is embedded into the DFSI operating 
philosophy, practices and business processes rather than being viewed or practised as a 
separate activity. 

The Risk and Resilience Framework (the Framework) forms the basis of how risk 
management is to be conducted throughout DFSI. Divisions and Related Entities are to 
use the Framework as either their risk framework or as the basis of a framework for their 
particular requirements. Changes to this framework by Divisions or Related Entities must 
be discussed with and approved by the DFSI Director Risk Services. 

All managers and staff (including temporary staff) are responsible for the management of 
risk in accordance with the DFSI Risk and Resilience Policy. 

1.2 Risk and Resilience Framework Objectives 

DFSI has established the Framework for the management of risk across all parts of the 
organisation. DFSI has adopted the definition of risk used in AS/NZ ISO 31000:2009: 

“The effect of uncertainty on objectives” 

Risk can be applied in a strategic context including positive and negative impacts. The 
Framework enables risk management to be embedded across DFSI, through a strategic 
decision making process, for the purpose of evaluating and managing the negative 
uncertainties the organisation faces. 

The aim is to ensure that:  

 the Secretary, the DFSI Executive Team and all managers can confidently make 

informed business decisions 

 change opportunities and initiatives can be pursued with greater speed, robustness 

and confidence for the benefit DFSI and its stakeholders 

 there is greater certainty in achieving strategic objectives 
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 daily decisions at the operating level are made within the context of DFSI’s capacity 

to accept risk 

 the organisation manages the risk of intangible assets – reputation, regulatory, 

intellectual and knowledge capital, processes and systems – just as fully as it 

manages physical and financial assets. 

This means that risk management is linked with strategic and business planning, initiative 
planning, value drivers and the performance measurement process. 

1.3 Scope 

The Framework covers DFSI, and all DFSI Divisions, Related Entities and Business Units.  

1.4 Approach and Methodology 

The approach and methodology of the DFSI Risk and Resilience Framework has been 
developed in alignment with the generally accepted better practice approaches outlined by 
the current standards and NSW Government guidelines in risk management, including: 

 ASNZS/ISO 31000:2009 Risk Management in identifying, assessing, monitoring 
and reviewing risks: Is a globally accepted standard for managing all forms of risk. 

It advocates that all risks should be managed in an integrated way which is 

supported by an effective framework that sets policy, demonstrates commitment, 

provides resources, allocates responsibilities and constantly checks progress. 

 Treasury Policy: Internal Audit and Risk Management Policy for the NSW 
Public Sector (TPP 15-03): Outlines the NSW Treasury requirements for internal 

audit and risk management in NSW Departments and statutory bodies.  

 Other related acts, regulations, policies, standards or guidelines relating to 

Work Health and Safety, Information Security, Business Continuity Management, 

Fraud and Probity, Financial Internal Controls Certification, legislation pertaining to 

DFSI Divisions, Related Entities and Business Units. 

1.5 Responsibility 

As an integral part of DFSI management systems, covering all aspects of the business, the 
custody of this Framework rests with the Secretary who is responsible for ensuring the 
Framework is implemented, tested, maintained and updated. The Secretary is assisted in 
this process by the DFSI Director Risk Services. In practice, however, ownership of the 
Framework rests with the entire DFSI Executive. 
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2.1.1 Types of Risk 

a) Strategic Risks 

Strategic risks relate directly to an organisation’s strategic planning and management 
processes. Strategic risks are those which could significantly impact on the achievement of 
the organisation’s vision and strategic objectives as documented in the DFSI Corporate 
Plan.  

These are high-level risks which require identification, treatment, monitoring and 
management by the DFSI Executive Team. Each strategic risk has a nominated DFSI 
Executive Team member as the Risk Owner, who manages the risk and reports as 
required to the Secretary. 

The DFSI Executive Team conducts formal reviews of strategic risks at least every three 
months, including the progress of risk controls and treatment plans.  These reviews also 
involve identifying any new or emerging risks that might affect the achievement of strategic 
and business plan objectives and budgets.   

b) Operational Risks 

Operational risks generally require oversight by the Divisional Executive Team, or by the 
relevant program or project steering committee.  

Operational risks are those which may have a significant impact on achieving the: 

 organisation’s strategic objectives (as documented in the strategic plan) from the 

perspective of the actions undertaken by a particular Division, Related Entity, 

Business Unit or project  

 individual programs or project management objectives. 

Each operational risk has a nominated Risk Owner who manages the risk and reports as 
required to the responsible Divisional Executive Team member. In some instances, these 
risks may require escalation to the DFSI Executive Team. 

All Divisions, Related Entities, Business Units and projects conduct formal reviews of 
operational risks at least every three months, including the progress of risk controls and 
treatment plans.  The reviews also involve identifying any new or emerging risks that might 
affect the achievement of plan objectives and budgets of the respective Division, Related 
Entity, Business Unit or project.   
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2.1.2 Risks Associated with Changes 

A change, event or decision is significant if it could potentially have a material adverse 
impact on the achievement of the DFSI objectives or could lead to a breach of legal, 
fiduciary or contractual requirements.   

The rigour of the risk assessment is determined by the following considerations for: 

 simple risks where the consequences are likely to be insignificant or moderate, a 

simple form of risk assessment that can be applied by most managers, after training, 

is used 

 complex risks with the potential for significant adverse consequences, a more 

rigorous approach is used that is facilitated by a person with experience in the area 

of the potential consequences (i.e. Legal, Risk, Finance, HR, ICT Systems, 

Information Security, Procurement, WHS).  

Wherever practicable, a change, event or decision driven risk assessment process is 
integrated and embedded in applicable DFSI processes and procedures. 

2.1.3 Risks Associated with Major Projects 

Major projects1 will normally constitute significant change, so they require application of 
this framework process and compliance with the Strategic Program and Performance 
Management Office (SPPMO) requirements. A major project should have significant risks 
managed at the DFSI Executive Team or Division / Related Entity / Business Unit area 
level depending on DFSI’s exposure.  

In particular: 

 all major projects are planned using a suitable risk assessment to focus their 

execution plan on the major sources of uncertainty – the risks 

 the financial justification and business case for the project are subjected to suitable 

risk assessment 

 the project risk management plan is to be reviewed at least at each phase of the 

project life cycle: 

 pre-project  

 project initiation 

 project delivery 

                                                
1 Levels 3-5 as determined by the DFSI Enterprise Performance and Portfolio Management Decision Support Tool. 
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 project close - for lessons learned, and for passing any remaining risks to 

business as usual management  

 and if major changes are made to the business case, scope, timeframe or 

budget. 

During the project delivery phase of a project the critical controls should be subjected to 
assurance in accordance with section 2.3.2. 

2.1.4 Learning from Successes and Failures 

After any significant event or change, a suitable analysis should be conducted to learn 
from both successes and failures. The learning should be recorded and action should be 
taken to ensure that the causes are treated such that subsequent issues are prevented 
and successes are repeated. 

Wherever practicable, post-event or post-change analysis are integrated and embedded in 
applicable DFSI processes and procedures. 

2.2 Requirement 2: Identifying Risks 

2.2.1 Identify the Risk 

A list of risks is identified, based on those risk events that might prevent, degrade, or delay 
the achievement of DFSI’s business objectives. Key areas to consider when identifying 
risks to the business objectives include people, clients, customers, service delivery, 
financial, regulatory, external events (e.g. natural disasters, man-made disasters, and 
security), ICT, health and safety, government requirements, fraud and stakeholders.   

2.2.2 Identify the Causes 

It is important that the potential causes of each risk are identified and recorded. In some 
cases, a cause may become a risk where it is considered that it requires its own controls 
and possibly its own risk treatment plan. As an example, a cause of the strategic risk 
‘Fraud or corruption’ could be ‘risk and benefits register not kept up to date and 
requirements not understood‘. This cause may also need to be dealt with as a risk at the 
operational level (Division / Related Entity / Business Unit), as it requires its own controls 
and treatments to manage.  

2.2.3 Identify the Impacts 

It is also important to identify the potential impacts of a risk, particularly when determining 
the consequence and risk rating. It is quite possible for the impacts to occur in a number of 
areas of Table 3 Consequence Criteria, but also several times within an area of 
consequence. For example, an impact of risk around ‘Fraud or corruption’ may be rated 
highest as a ‘regulatory non-compliance’ consequence but the impacts on the organisation 
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could include ‘a reputation, financial, media interest/reporting, client/stakeholder negative 
feedback, etc’. 

2.3 Requirement 3: Analyse the Risk 

To analyse a risk to determine its severity, a risk matrix is used to identify the highest 
impact consequence with the likelihood of it happening. 

A consequence rating is chosen from Table 3 on the basis of the highest potential adverse 
impact on DFSI and its stakeholders. Where there is more than one type of consequence 
possible, the one that gives the most severe adverse consequences is chosen as the basis 
for the rating.   

Once the risk has been identified, a likelihood rating is chosen from Table 4 on the basis of 
the corresponding likelihood that DFSI and its stakeholders could be affected. 

2.3.1 Risk Rating 

The risk rating is the outcome of the combination of consequence and likelihood using 
Table 5. To determine the overall risk rating, (expressed as Extreme, High, Medium and 
Low), the consequence and likelihood are combined in the risk matrix. The final overall risk 
rating is reviewed by the appropriate manager, based on the DFSI risk appetite and 
reporting requirements. 

The risk ratings are expressed as follows: 

 the inherent risk is the rating of the risk before existing controls and its 

effectiveness are taken into account 

 the residual risk is the rating of the risk after existing controls and its effectiveness 

are included in the assessment  

 the target risk is the rating of the risk after any treatment plan outcomes, are 

applied to the residual risk rating. 

2.3.2 Risk Controls and Effectiveness 

Any controls listed as a mitigating factor must then be assessed for their control 
effectiveness when determining the residual risk. This determines how the residual risk is 
rated compared to the inherent risk rating. Refer to Table 2 Control Effectiveness for 
ratings and explanations. 

The assessment of control effectiveness requires a robust and defensible assessment of 
controls.  A quantitative assessment technique can be used to determine the adequacy of 
existing controls to mitigate a particular risk.   
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2.5 Requirement 5: Treating Risks 

Risk treatment is the activity of selecting and implementing appropriate treatment 
measures to modify and reduce the risk. Risk treatment includes, as its major element, risk 
controls and includes the treatment options below. Any system of risk treatment should 
provide efficient and effective internal controls. Additional treatments, in the form of 
treatment plans may be required if the residual risk rating is unacceptable, refer to Table 6 
Residual Risk Rating Review Requirements. 

Treatment options, which are not necessarily mutually exclusive or appropriate in all 
circumstances, should be considered in the order below: 

(1) Risk avoidance: to avoid a risk with a detrimental consequence by deciding not to 
proceed with the activity likely to create risk (where this is practicable). 

(2) Changing the likelihood of the risk: to enhance the likelihood of beneficial 
outcomes and reduce the likelihood of negative outcomes. 

(3) Changing the consequences: to increase the gains and reduce the losses, this 
may include emergency response, business continuity plans and disaster recovery 
plans. 

(4) Risk transfer: this may include taking the appropriate insurances or the 
requirement for a warranty as part of a contract. 

(5) Risk tolerance without further treatment: this involves an explicit decision to 
accept the risk. 

Selecting the most appropriate treatment option involves comparing the cost of 
implementing each option against the benefits derived from it.  In general, the cost of 
treating risks will need to be commensurate with the benefits obtained.  Divisions and 
Entities are to determine if costs for treatment of risks can be met from within their budgets 
or if a corporate or Treasury funding request is required. 

A number of treatment options should be considered and applied, either individually or in 
combination. Decisions should take account of the need to consider carefully rare but 
severe risks that may warrant risk treatment actions that are not justifiable on strictly 
economic grounds.  Legal, reputational and reporting requirements may require more 
detailed analysis. 

Additional risk treatments to reduce the residual risk rating may be resolved into either a 
treatment plan or a number of specific treatment plans and these are to be allocated to 
nominated individuals who are accountable for their completion. Once treatment plans 
have been completed they may, if appropriate as ongoing mitigation for a risk, become a 
control.   
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2.6 Requirement 6: Monitoring and Reviewing Risks 

The DFSI Executive Team reviews all Strategic Risks on a quarterly basis, which includes: 

 a risk management report for all DFSI risks rated ‘extreme’ and ‘high’  

 any significant changes in the risk profile (including emerging risks) since the last 

report and the reasons for the changes 

 any other specific risk issues or concerns. 

The DFSI Director Risk Services reports to the DFSI Executive Team every quarter on the 
following: 

 all strategic risks 

 any emerging strategic-level risks 

 all risks that are rated ‘extreme’ or ‘high’  

 progress of the risk and resilience implementation within DFSI including any issues 

or concerns. 

The DFSI Director Risk Services reports to the DFSI Audit and Risk Committee, and other 
Audit and Risk Committees as agreed, on:  

 all strategic risks rated ‘High’ or ‘Extreme’  

 emerging risks 

 risk and resilience program implementation progress. 

Divisional / Related Entities / Business Unit risk champions (or nominated managers) need 
to ensure that prior to reports being provided to the DFSI Executive, DFSI Director Risk 
Services or Audit and Risk Committees that: 

 risk, control and treatment owners have updated their risk, control, treatment plan in 

the risk register 

 the Divisional / Related Entity / Business Unit risks register has been reviewed and 

approved by the relevant DFSI or Divisional Executive Team member or manager. 

2.6.1 Recording Risks 

All risks are to be recorded in risk registers.  The outputs from each stage of the risk 
management process will be recorded appropriately and specifically.  The DFSI Risk 
Services Branch will develop risk resources which align to ISO 31000:2009 Risk 
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Management Principles and Guidelines and best practice principles to assist Divisions / 
Related Entities / Business Units to develop consistent process for the capture and 
recording of risk and this information will be available via a ‘knowledge bank’ on the DFSI 
intranet. 

These registers contain information about the relied-upon controls in terms of a description 
of the control and the control owner.  Risk treatment plans are to be recorded in the 
appropriate section. The reports generated from the risk registers are defined as strategic, 
operational or project risk management plans.  

Risk management plans are to contain for each risk, the: 

 risk owner 

 causes 

 impacts 

 inherent risk (risk rating before controls are considered) 

 existing controls being relied upon, including the: 

 outline of the control in-place 

 name of the control owner for each control 

 review requirements. 

 residual risk rating (risk rating after controls and their effectiveness are considered) 

 treatment plans (if required) containing for each plan: 

 an outline of the treatment plan, the owner and expected completion date 

 the target risk rating (risk rating after treatment plans are completed). 

2.6.2 Risk Register Review 

Risk owners are to regularly review their risks, ensure that control owners and, where 
applicable, treatment plan owners are monitoring and reporting on their control and/or 
treatment plans.  

Before reports are made to the DFSI Executive Team, DFSI Director Risk Services and 
Audit and Risk Committees, Divisions / Related Entities / Business Units are to ensure that 
risk registers, controls and treatment plans are up-to-date. 
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2.7 Requirement 7: Communication and Consultation Plan 

The DFSI Risk Services Branch provides a risk management communication plan to 
provide general information for staff and specific information for those users of risk 
management within DFSI. The communication plan includes how information from users is 
to be obtained to ensure feedback is included in the ongoing review of risk management.  

2.7.1 DFSI Risk Network 

Division / Related Entity / Business Unit risk champions for risk management across the 
organisation meet informally as a risk network to share learning, mentor development and 
to assist with communicating risk management across their respective areas. 

Information is shared within the risk network electronically and during individual or risk 
network meetings. A system is provided to manage the information flow and capture 
learning from the group. Further details on the risk champion’s responsib ilities are 
available in section 1.5. 

2.7.2 Training Strategy 

Training of all relevant managers and staff (those identified as being users of the system) 
about the risk management processes and the online risk management system is a major 
element of the implementation of the Framework.  A training plan has been prepared that 
covers: 

 awareness briefings for all relevant managers and staff 

 competency training for both the DFSI and Divisional Executive Team members and 

nominated persons from Divisions, Related Entities, Business Units and projects on 

the risk and resilience documentation and the online risk management system 

 periodic re-training and continuing professional development for nominated 

managers and/or project managers. 

After the initial training program, regular refresher and new-starter training are conducted 
on a regular basis to ensure that existing users and new users are familiar with risk 
management within DFSI.  

The DFSI Principal Officer Risk is responsible for administering the training plan.  

Email contact is riskdfsi@finance.nsw.gov.au. 
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4. Related Policies and Documents 
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5. Document Control 

5.1 Document Approval 

5

  

5.3 Review Date 

This policy will be reviewed in November 2016. 

It may be reviewed earlier in response to post-implementation feedback from Business 
Units. 
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Customer will need to provide Contactor with access to the Customer’s Active Directory, for 
billing purposes.  Customer will need to provide Contractor with access to the Customer’s cloud 
instance of Intune for billing purposes. 
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2.5 Volumes 
Baseline Volumes as at the Commencement Date are: 
 

End Users 8020 
Mobile Devices 1700

 
Should the volumes for End Users and Mobile Devices vary by more than 40% of these Baseline 
Volumes or reduce to less than 40% of these Baseline Volumes, then the Contractor and the 
Customer will meet and negotiate in good faith on any adjustment to the Price to account for any 
increased costs or savings to the Contractor which result from the variation in volumes from the 
Baseline Volumes. If the Parties are unable to reach agreement on a variation to the Unit Price, 
there is no change to the Price of the Managed Services and the Price will continue to be the 
Price in the above table.  

 
Service Desk Tickets for the first 6 months from Go Live are estimated at 4650 per month, and 
for the second 6 months from Go Live Tickets are estimated at 3000 per month. Should volumes 
increase by more than 5% in each of 2 consecutive months, then the Contractor and the 
Customer will meet and negotiate in good faith an adjustment to the Price.   
 
The price for increasing the Tickets is as follows: 
 
First 6 months Increase on the 4650 Tickets 

per month 
$5,520.10 per month for each 
5% increase from 4650 

Second 6 months Increase on the 3000 Tickets 
per month 

$3,587.59 per month for each 
5% increase from 3000 

 
For the purposes of the above, Ticket means an individual Incident or Service Request in the 
Customer's Service Management Tool that is assigned to Contractor for resolution, but excluding:  
(a) any amendment, re-opening or re-issuing of an existing ticket; 
(b) any follow-up on an existing ticket or any ticket in relation to the same Incident or Service 
Request as an existing ticket, whether or not submitted by a different end user; and 
(c) tickets that are reassigned for resolution to groups other than Contractor (other than by any 
Level 1 service desk function performed by Contractor), 
and the parties acknowledge and agree that any escalation or referral of a ticket will not be 
treated as a separate ticket. 

2.6 First six months after Go Live   
The Price for the first six months following Go Live will be invoiced (using the prices in the sixth 
column of the table in clause 2.4 of this Schedule) as though the Customer consumed the 
volumes indicated in the second column in the above table, regardless of the volume of 
Resource Units actually consumed.  For example, the Price per month for End User Services in 
this period will be $65,282.80, whether the volume of Resource Units consumed in this periods is 
8020, or a higher or lower amount.   
 

2.7 Other Periods   
The Price for all other periods will be invoiced in accordance with the actual volume of Resource 
Units consumed by the Customer in accordance with the definition in section 2.3 above.  
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2.8 Price breakdown   
End User Services includes the following Services (as per the Contract Specifications including – 
Schedule 12 (PIPP) Exhibit 1 - Services): 
 

• Image Management 

• Application Packaging 

• Electronic Software Distribution 

• Patch Management 

• Desktop Security Management 

• Windows 7 Device Support 

 
Mobile Device Management is constructed of the Services as per the Contract Specifications 
including – Schedule 12 (PIPP) Exhibit 1 – Services.  
 
Onsite Services is constructed of the Services as per the Contract Specifications including – 
Schedule 12 (PIPP) Exhibit 1 – Services.  This excludes the Pop Up Tech Cafes. 
 
Tech Café Uplift is the price to provide only the Pop Up Tech Cafes, not the permanent Tech 
Cafes, at the locations specified in the Customer Location table in Exhibit 1. 
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3. CPI Increases 
On each anniversary of the Commencement Date, all Prices may be adjusted by the Contractor by 
giving the Customer 30 days' notice in writing prior to the anniversary of the Commencement Date.  
Such adjustment must be no greater than the percentage increase in CPI  (All Groups Weighted 
Average of 8 Capital Cities) over the preceding 12 months from the date of notification. 
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4. Invoicing  
4.1 Introduction 

(a) The Contractor must invoice Customer in the manner specified in this section and clause 11 
of the Customer Contract.  
 
(b) All payments are subject to receipt by the Customer of a Correctly Rendered Invoice.  
 
(c) The Customer will not pay the Service Provider any amount under the Customer Contract 
unless it receives a Correctly Rendered Invoice for the applicable Services. 

 
4.2 Commencement  

The obligation to pay for the Managed Services will commence from the Go Live of the Managed 
Services.  No amounts are payable before this date and the Contractor may not invoice the 
Customer for the Managed Services prior to this date. For the avoidance of doubt, this does not 
apply to the payments of $95,264.71 for the Transition In Services as outlined in clause 2.1 of this 
Exhibit.  

 
4.3 Requirements for Invoicing 

(a) The Contractor must provide a single monthly Correctly Rendered Invoice to the Customer in 
electronic format within fifteen Business Days of the end of the month in which the Services were 
provided.  Subject to clause 2.6 of this Exhibit, the Price must be invoiced monthly in arrears 
based on the actual number of Resource Units consumed by the Customer during the month.   

 
(b) Each Correctly Rendered Invoice must provide details on all the Service Categories provided 
including: 

• The total volume of Services consumed and the unit price; 
• Any pass-through charge (Expenses) incurred by the Contractor and approved by the 

Customer in writing prior to the Expenses being incurred by the Contractor;  
• any amounts which are payable by the Contractor to the Customer for the costs of the 

Customer providing licences for the Contractor; and  
• Service Credits payable by the Contractor.  

 
(c) Each Correctly Rendered Invoice will specify the GST amount to be applied per line item (if 
applicable, in addition to the requirements of a Correctly Rendered Invoice as outlined in Part 3 of 
this Customer Contract). 

 
4.4 Contractor assistance 

The Contractor must make appropriate Contractor Personnel available to provide information to 
clarify or verify an invoice, as reasonably requested by the Customer. 
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5. Liquidated Damages 
5.1 LD Obligation 
 

The LD Obligation is the Completion of Milestone 5 (Go Live).  
 

5.2 Agreed Date 
 

The Agreed Date for achievement of the LD Obligation is Due Date for Go Live including as that 
date is extended in accordance with clause 1 of Part A of Item 43 to the General Order Form.  

 

5.3 Amount and Cap 
 

The Contractor will pay the Customer an amount of $600 for each day the Contractor fails to 
achieve the LD Obligation by the Agreed Date up to a maximum of 60 days (after which no 
further Liquidated Damages is payable).  
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6. Term Incentive 
6.1 Term Incentive 

At the first anniversary of the Commencement Date, the Contractor will: 
• Credit Customer with a sum of $95,264.71 (ex GST).  These funds will be allocated to a 

technology fund for Customer to use on any additional Services from the Contractor (which 
are not included in the scope of this Customer Contract) during the second year of the term of 
the Customer Contract.  These exclude services that the Contractor is required to obtain from 
a sub-contractor because they cannot be performed using the personnel of the Contractor. 

• Host a 2-day #thinksmash workshop (at no cost to the Customer) to assist Customer with 
defining how the technology fund can be utilised. 

 
At the second anniversary of the Commencement Date, the Contractor will: 
• Credit Customer with $95,264.71 (ex GST) .  This amount will be allocated to a technology 

fund for the Customer to use on any additional Services from the Contractor (which are not 
included in the scope of this Customer Contract) during the period from the second 
anniversary of Commencement Date to the third anniversary of the Commencement Date.  
These exclude services that the Contractor is required to obtain from a sub-contractor and 
because they cannot be performed using the personnel of the Contractor. 

• Host a 2-day #thinksmash workshop (at no cost to the Customer) to assist the Customer with 
defining how the technology fund can be utilised. 

• Any outstanding allocations in the technology fund from the previous year will be cancelled. 
 

Any Services which are performed and charged against the above technology fund, but should 
have properly been performed as part of the Services provided for under this Customer Contract, 
will be reallocated back to the technology fund to be used in any period during the term of this 
Customer Contract.  The labour rates that apply to work undertaken from the technology fund are 
as per Table 1. 

 
At the end of the agreement: 
• Any outstanding allocations in the technology fund will be cancelled. 
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7. Field Services 
There are Prices payable for IMACS, these are outlined in Table 2 IMAC Pricing Table. There are 
no other additional Prices or charges for IMACS except for those included in the IMAC Pricing 
Table 2.   IMAC are also as specified in Exhibit 1. 
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8. Rate Table 
8.1 Daily rates 

The Prices apply to Services which are not included in the initial Contract Specifications of the 
Customer Contract, where the Customer and the Contractor agree in writing that the Contractor will 
provide those Services for additional fees at the time and materials rates.   

 
Table 1 Labour Rates 

 

 
8.2 Standard day 

The above day rates are based on a standard 7.5 hour day. Contractor may not charge a higher 
amount in respect of any day unless agreed in writing in advance with the Customer.  
 

Role Per Day - Rate Ex GST 
Desktop Support (Level 1)  $1,013  
Desktop Support (Level 2)  $1,050  
Desktop Support (Team lead)  $1,200  
SOE management  $1,200  
Senior SOE Management  $1,350  
Application Packager  $1,050  
Desktop On-call  $1,200  
Wintel Server Level 1  $1,125  
Wintel Server Level 2  $1,275  
Wintel Server Level 3  $1,500  
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• Where a particular action can be categorised into one or more of the above listed iMAC services, the Contractor will only charge for the 

less expensive of the two iMAC services in the above table. 

• Where Contractor is visiting a Site to perform multiple iMAC on a single visit, Contractor will charge only once for the first iMAC in the 

visit, and then for the 2th to 9th iMAC rate for the remaining number of iMAC.   

• The iMACs relevant to each location are listed in the Customer Locations table in Exhibit 1. 

 
Contractor covers the shipping costs, except for equipment sent from Customer’s warehouse to the Contractor’s offices, or from the 
Customer’s warehouse to the Customer’s own locations.  


















